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Mr. Witriams, from the Committee on Labor and Public Welfare,
submitted the following

REPORT

together with
INDIVIDUAL AND MINORITY VIEWS

[To accompany S. 1861]

The Committec on Labor and Public Welfare, to which was referred
the bill (S. 1861) to amend the Fair Labor Standards Act of 1938, as
amended, to extend its protection to additional employees, to raise the
minimum wagc to $2.25 an hour, to provide for an eight-hour work-
day, and for other purposes, having considered the same, reports
favorably thereon with an amendment in the nature of a substitute
and a title amendment, and recommends that the bill as amended do
pass.

SUMMARY

The purpose of this bill, as amended by the Committee, is to incor-
porate into the Fair Labor Standards Act a sufficient breadth of
coverage and a minimum wage level which will bring the Act closer
than at any time in its 33-year history to mecting its basie, stated
objective—the elimination of “labor conditions detrimental to the
maintenance of the minimum standard of living necessary for the
health, efficiency and general well being of workers.”

The bill seeks to achieve this purpose by extending the law beyond
the 45.4 million currently covered employees to 8.4 million additional
workers employed in retail and service industries, Federal, State and
local government activities, on farms and as domestics in private
homes, and by increasing the minimum wage in steps to $2.20 an hour
as follows:

1)
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Effective 1 year 2 years 3 years

date later later later
Pre-1966 coverage.__ $2.00 $2.20 . ...
Coverage by 1966 an 1.8 2.00 $2.20 .. . __
Farmworkers_._____ 1.60 1.80 2.00 $2.20

The Committee bill extends minimum wage coverage to the follow-
ing additional workers:

ESTIMATED NUMBER OF NONSUPERVISORY EMPLOYEES BROUGHT UNDER THE MINIMUM WAGE PROVISIONS OF
THE FAIR LABOR STANDARDS ACT BY S. 1861, UNITED STATES !

{In thousands]

Presently Exemnpt or not covered by minimum wage

covered by provisions of the FLSA
the minimum — e
wage provi- Covered by Not covered by
Industry sions of the FLSA Total 5. 1861 S. 1861
All industries_______ F 45, 383 14,713 8,369-8,444  6,269-6,344
Private sector. . ___. o 42, 056 9,786  3,442-3,517  6,269-6,344
Agriculture.._____._____ T e 741 75-150 591-666
Mining.______.___________. 552 5 5
Contract construction_______ 3,175
Manufacturing. __________ - 16, 389
Transpartation, communications, ufiiities._ , 96
Wholesale trade____________  ____ 2,522
Retail trade____________ . . 6,222
Finance, insurance, real estate____ , 430
Services (excluding domestic service)_ 6, 249
Domestic serviee_._________ T e
Publicsector__.__________ .. ____ - 3,327
Federal Government________ .. 641

State and local government___

! Includes all employees brought under the act by lowering the enterprise annual dollar volume test to $150,000 in
four stages and by eliminating the 13(a)(2) establishment exemption.

Note: Estimates exclude 2,015,000 outside salesmen and relate to May 1971 for agriculture, October 1971 for education,
and September 1971 for all other industries.

At present only 3 percent of the Nation’s farms are covered by the
Fair Labor Standards Act. TInder the Committec bill at least 90 per-
cent of all the Nation’s farms will remain uncovered by the Act. The
only farms covered will continue to be the relatively large users of
agricultural labor. The small family farm will continue to be exempt
from coverage under the Act. :

The overwhelniing majority of retail and service establishments will
remain exempt under the provisions of S. 1861. Estimates furnished
the Committee indicate that at least 1 million retail and service es-
tablishments will continue to remain exempt from coverage. A com-
plete exemption for the so-called “Mom and Pop” stores will remain.

The present minimum wage of $1.60 an hour was established by
amendments to the Fair Labor Standards Act cnacted in 1966. For
most workers the $1.60 rate went into effect on February 1, 1968 (an
interim raise from $1.25 to $1.40 was effective February 1, 1967). For
newly covered non-farmworkers, the rate increased from $1.00 per
hour effective February 1, 1967, by 15¢ per hour per year, until the
$1.60 rate was reached February 1, 1971. For farmworkers, the rate
of $1.00 was established effective February 1, 1967, with increases
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of 15¢ per year until the present rate of $1.30 was reached, effective
February 1, 1969.

CoMMITTEE CONSIDERATION OF LEGISLATION

The pending bill is the result of long and careful study. The Sub-
committee on Labor began public hearings on two bills (S. 1861 and
S. 2259) to amend the Fair Labor Standards Act of 1938 on May 26,
1971. Hearings continued throughout the summer for 17 days, con-
cluding on September 30, 1971. Testimony was received from over
100 witnesses, including Secretary of Labor James D. Hodgson and
other witnesses from government, labor, industry and other interested
groups. In addition, several hundred statements, letters, and addi-
tional pieces of written information were submitted and included in
the official hearing record.

On April 11, 1972, the subcommittee concluded 5 days of considera-
tion of S. 1861 in executive session and reported the bill to the full
committee. After 9 days of exccutive sessions, the Committee on
Labor and Public Welfare ordered reported to the Senate S. 1861.
The Committee also had before it the hearings on the bill reported out
by the House Committee on Education and Labor together with that
Committee’s report dated November 17, 1971, In the later stages of the
Committee’s deliberations, the Committee was able to consider S. 1861
in light of the Honse debates and with knowledge of the provisions in
the House minimum wage bill, HLR. 7180, which was passed by the
House on May 11, 1972.

Bacraerounn

On January 20, 1937 President Roosevelt, in his Second Tnaugural
Address said:

“I sce one-third of a nation ill-housed, ill-clad, ill-nour-
ished * * * The test of our progress is not whether we add
more to the abundance of those who have much ; it is whether
we provide enough for those who have too little.”

The Fair Labor Standards Act of 1938 took effect on October 24,
1938. The Act is frequently referred to as a “depression measure” be-
cause many of its advocates stressed its importance as a tool, to prop
up the economy after the depression. During periods of recession, the
law is looked to as a support for wages; during periods of prosperity
the law protects the low wage worker who finds himself frozen into a
pocket of low wages. At all times, it protects fair-minded employers
against those who compete unfairly by paying substandard wages.

The original Act provided for a minimum wage of 25 cents an hour,
which was to be increased to 30 cents at the end of a year, and to 40
cents by 1945. Industry Committees were authorized to recommend
rates above 30 cents prior to October 1945. All employees subject to
the minimum wage were required to be paid at least 40 cents an hour
by October 24, 1945.

Actually, by virtue of the action of the Industry Committees, a
minimum wage of 40 cents was applicable to all workers covered by
the Act on July 1944, more than a year before the date set by the Fair
Labor Standards Act of 1938,
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The FLSA Amendments of 1949 increased the minimum wage from
40 cents to 75 cents an hour. During World War IT and the postwar
period, many employees realized significant gains in purchasing
power. However, just as today, the minimum wage worker saw his
buying power eroded. An increase in the minimum wage from 40 cents
to 75 cents an hour, an increase of 8714 percent, reflected the recogni-
tion by the Congress of the total inadequacy of the 40 cents rate.

During Congressional consideration of amendments to the FLSA,
cnlminating in the 1949 amendments to the Fair Labor Stand-
ards Act, numerous bills were introduced to extend the scope of cover-
age of the Act. These were not considered because at that time it was
believed that it would not. be feasible to simultaneously increase the
minimum wage and expand coverage. Although there was considerable &
evidence that both were essential if the Act were to accomplish its
basic purposes, the Congress opted for an increase in the level of the
minimum wage and large numbers of low-wage workers remained
outside the scope of the Act.

By 1955, the buying power of the minimum wage of 75 cents an
hour had been severely reduced by the inflation which followed the
outbreak of the Korean War. Bills were introduced to raise the level
of the minimum wage and to expand the coverage of the Act. The
Congress elected to raise the minimum wage to $1.00, a 3314-percent
increase, an hour but once again deferred consideration of the question
of coverage. In the 1961 amendments the Congress reflected the grow-
ing recognition that both an increase in the minimum wage and exten-
sion of coverage were essential if substandard living conditions were
to be eliminated. The minimum wage was raised to $1.25 an hour and
an additional 314 million workers, principally in the retail and con-
struction industries, were brought under the Act for the first time.

The effects of this dual approach to improving the Fair Labor
Standards Act were closely studied by the Department of Labor.
The studies clearly showed that the expansion of coverage under the
Act was of critical importance in reducing poverty among the working
poor. The 1961 amendments also showed that the economy could bene-
fit from an increase in the minimum wage and an expansion of cover-
age.

In his report to the Congress evaluating the effects of the 1961
amendments, Secretary of Labor Wirtz said :

“Two clear conclusions emerge from the studies so far
made. First, the 1961 minimum wage increases had no dis-
cernible effects on average wages in the economy generally.
There is no indication that these increases produced any gen-
cral upward pressure on the wage structure. Second, the 1961 -
minimum wage increases had no discernible effect on the na-
tionwide level of employment in the industries affected. On
an overall basis, employment has risen in these industries
since the 1961 amendments took effect.”

* * * ¥ ®
“On balance, the data lead to the conclusion that the changes
in the law which became effective on September 3, 1961
brought substantial benefits to low paid workers in many
areas of the country, and that. the increases in their incomes
and purchasing power had beneficial effects in the commu-
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Perhaps the most important aspect of the 1961 amendments was
that they reflected the rejection by the Congress of the argument that
substandard wages should be retained in some industries and occupa-
tions so as to provide a pool of low wage jobs.

With the 1966 amendments, the Fair Labor Standards Act came
closer than at any time in its history to achieving its basic goal. Both
in terms of breadth of coverage and the level of the minimum wage,
Congress finally legislated standards which would considerably di-
minish “labor conditions detrimental to the maintenance of a mini-
mum standard of living necessary for health, efficiency and general
wellbeing of workers.” The increase in the minimum wage to $1.60
an hour meant that a worker who worked yecar around could provide
his or her family with something more than the poverty standard of
living as determined by the Federal Government. The extension of
coverage to approximately 11 million additional workers brought fair
labor standards to some of the poorest workers in the economy.

By deleting or narrowing a number of exemptions under the Act
and by revising the definition of “employer” and “enterprise engaged
In commerce” the 1966 amendments extended the protection of the
Act to additional employees in the private sector and, for the first
time, to government employment in State and local hospitals and
schools. The 1966 amendments incorporated other “firsts” in terms of
coverage—laundries (other than industrial), hotels, restaurants and
farms. This meant that workers in some of the lowest paid dead-end
jobs were, after almost 30 years, guaranteed certain minimum labor
standards. It also meant that for the first time in its history, the law
protected almost two-thirds of black workers and almost three-quarters
of women workers. .

The goal of the amendments embodied in the committee bill is to
update the level of the minimum wage and to continue the task ini-
tiated in 1961—and further implemented in 1966—to extend the basic
protection of the FFair Labor Standards Act to as many workers within
the reach of Federal authority as is feasible at this time.

NEep ror THE BIrni

We have made substantial progress in eliminating poverty in Amer-
ica since President Roosevelt’s 1937 Inaugural Address, but today 26
million Americans—13% of our population—are still living in pov-
erty by official government standards.

The present minimum wage of $1.60 yields to a full-time working
head of a family of four only $38,200 per year, almost $800 less than
the poverty level and leaves that working-poor family eligible for
welfare. Thus, the standards incorporated in the present law both
in terms of scope of coverage and the level of the minimum wage now
fall short of insuring that every person in this country who works
full-time, year-round will be able to provide his or her family with
the basic necessities of life without reliance upon welfare.

The present minimum wage of $1.60 an hour ($1.80 for farm work-
ers) was set by the Congress in 1966, At that time it was heralded as a
wage rate which would move the working poor above the poverty
threshold, However, economic developments in the last several years
have drastically curtailed the purchasing power of the minimum wage.
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Between 1966, when Congress amended the FLSA to increase
the Federal minimum wage from $1.25 to $1.60 an hour and
April 1972, the consumer price index rose 27%. Between February 1,
1968, the date the $1.60 rate actually became effective for most work-
ers, and May 1972, the consumer price index rose 21.4%. Thus a sub-
stantial increase in the minimum wage is necessary merely to restore
the purchasing power of low wage workers to the levels established
by Congress in 1966. In addition, average hourly earnings have in-
creased by 34 percent over the same period. Of great significance 1s
the fact that the number of people living in poverty increased be-
tween 1969 and 1970, the first increase since such records have been
kept.

These facts and figures alone explain the necessity for a minimum
wage increase at this time. :

Witnesses before this Committee differed as to how much of an
increase should be legislated, but the testimony was overwhelmingly in
favor of an increase now. The Secretary of Labor, for example, testi-
fied in support of a minimum wage increase and predicated his sup-
port on increases in wage rates generally and on rising prices. He noted
that increasing the minimum wage would increase the purchasing
power of the low-wage sector of the work force. The Committee con-
sidered not only the need for an increase in the minimum wage for
workers now at the minimum but the needs of those workers for whom
no wage floor has been estabished. The benefit which the economy gen-
erally would derive from updating the FLLSA was another important
clement. Together these pointed to a higher minimum and broader
coverage.

Furthermore, American workers have traditionally shared, through
increased wages and fringe benefits, in rising productivity. Between
1966 and 1972, productivity rose 10.0% and experts from the govern-
ment and the business community have projected an average yearly
increase of about 8% for the decade ahead. The Committee believes
that low wage workers should share in the benefits of increased pro-
ductivity, just as other workers do, and has therefore taken this into
account in establishing the $2.20 ultimate rate in the bill.

Moreover, the minimum wage rate enacted by Congress has tradi-
tionally reflected not only inereases in the cost of living and increases
in productivity, but has also reflected increases in the standard of
living enjoyed by most Americans. In 1968 the ratio of the minimum
wage rate to the average manufacturing rate was 55%. Based on
the present average manufacturing wage of $3.77 an hour, main-
tenance of that ratio would justify an immediate increase in the pres-
ent minimum wage rate to $2.07. '

Most importantly, as noted above, the poverty level income for an
urban family of four, as estimated by official government agencies, is
now approximately $4,200 per year. In order to earn that income the
head of a four-person household employed full-time would have to be
paid at a rate of approximately $2.02 an hour.

The present bill is an attempt to insure that millions of low wage
workers throughout the nation—workers whom this Act is specifically
designed to protect-—will regain the ground they have lost because of
the mnflation which we have experienced in recent years. Congress has
previously recognized in the Fconomic Stabilization Act Amendments
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of 1971 that these low wage workers should not be subject to the wage
controls currently applicable to other workers. As stated in that
legislation :

“(d) Notwithstanding any other provisions of this title,
this title shall be implemented in such a manner that wage
increases to any individual whose earnings are substandard
or who is a member of the working poor shall not be limited
in any manner, until such time as his earnings are no longer
substandard or he is no longer a member of the working

oor. . . .

“(f) The authority conferred by this section shall not be
exercised to preclude the payment of any increase in wages—

“(1) required under the Fair Labor Standards Act of
1938, as amended, or effected as a result of enforcement
action under such Act; . . .”

This Committee does not believe that a successful anti-inflation pro-
gram depends upon keeping the income of millions of American work-
ers below officially established poverty levels.

The Committee also believes that by raising the minimum wage rate,
extending minimum wage protection to millions of low wage workers
who do not currently enjoy such protection, and by eliminating over-
time exemptions where they have been shown to be unnecessary, the
economy will be stimulated through the injection of additional con-
sumer spending and the creation of a substantial number of addi-
tional jobs.

Finally, the Committee believes that establishment of a minimum
wage rate at a level which will at least assure the worker of an income
at or above the poverty level is essential to the reduction of the welfare
rolls and overall reform of the welfare system in the United States.

The Committee minimum wage proposal reflects a careful analysis
of the history of previous amendments to the Fair Labor Standards
Act, the economic effects of prior increases and expansions of coverage,
and the latest economic indicators.

Each time Congress has considered minimum increases and expan-
sions of coverage under the law, opponents to such action have raised
the specter of economic doom. Congress was warned on each of those
occagions that the legislation would cause spiralling inflation and in-
creased unemployment. Yet, a close examination of the economic data
shatters this illusion of doom. The simple fact is that the prohecies have
proven false. Every economic effects study by the Department of
Labor, under both Democratic and Republican Administrations, dem-
onstrates this fact. In the words of the most recent report by Secretary
Hodgson:

“On balance, the wage increases granted to 1.6 million workers to
meet, the $1.60 minimum wage standard had no discernible adverse
cffect on overall employment levels, and relatively little impact on
overall wage or price trends.”

The following chart clearly demonstrates that minimum wage in-
creases have never resulted in increased unemployment. On the con-
trary, as the chart indicates, subsequent to the 1949, 1961, and 1967-
1968 minimum wage increases, unemployment actually decreased, and
in the case of the 1956 minimum wage increase, unemployment re-
mained stable.
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The Minimum Wage Under The Fair Labor Standards Act And

Total Unemployment By Rate And Level, Seasonally
Adjusted By Month, 1949-1971
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'The Committee recognized that a higher minimum wage may mean
increased employer costs, but it also means increased purchasing power
in the hands of the poor and a greater demand for goods and services.
For the worker, it means less hardship and greater dignity. For the
(iovernment, it means lower welfare costs. _

The Committee recognized an economic fact of life. Low wages do
not, produce additional jobs. Jobs are created when business is expand-
ing and future prospects are promising. According to the Administra-
tion, such conditions exist today. In addition, money in the hands of
the working poor is one device for further improving the economic
well-being of the conntry.

T PresenT AcT

According to data submitted to the Congress by the Department of
Labor in 1972, an estimated 45.4 million nonsupervisory workers are
presently subject to the minimum-wage provisions of the FLSA. This
figure represents three-quarters of the employed nonsupervisory labor
force.

The 1972 report from the Department of Labor noted that significant
coverage gaps still cxist. In the private sector, for example, an esti-
mated 11.8 million nonsupervisory employees are not protected by the
Federal minimum-wage standard. Of these, almost 7 million are em-
ployed in retail trade and service establishments, more than 2 million
are in domestic service, and about three-quarters of a million arc farm
workers. The remainder are outside salesmen or are engaged in certain
miscellaneous activities.

In the public seetor, about 60 percent. of the nonsupervisory employ-

ces of Federal, State and local governments are not subject to the Fed-
eral minimum wage.
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S. 1861 provides minimum wage protection for an additional 8.4 mil-
lion workers.

The gaps with respect to overtime coverage are even greater than
those with respect to minimum-wage coverage. Approximately 89 mil-
lion nonsupervisory employeces are subject to the overtime compensa-
tion provisions of the Act. While three-fourths of all nonsupervisory
workers are required to be paid at least the minimum wage, only two-
thirds are required to be paid time-and-one-half their regular rates
of pay for all hours over 40 in a weck. In part, the more limited over-
time coverage reflects the fact that many of the workers who were
covered for the first time by the 1966 amendments to the Act were
guaranteed the minimum wage but were denied overtime protection.

S. 1861 provides overtime protection for an additional 8.1 million
workers. ' '

Reports from the Labor Department make clear that State laws do
little to fill the gaps in the FLSA in the case of the minimum wage and
even less where overtime is concerned.

Magor IProvisioNs or Ton BILL
MINIMUM WAGE

The bill provides for a statutory minimum wage of $2.20 an hour
for all covered workers but establishes different time schedules for
achieving this standard for various categories of employment, to en-
sure ease of adjustment. Fundamental to the Committee’s delibera-
tions was the notion of parity—that all workers should be treated alike
for purposes of minimum wage. ITowever, mindful of the historical
development of the Fair Labor Standards Act and in line with the
necd to mitigate the initial impact of expanded coverage, the Com-
mittee provided for staged increases in the minimum wage depending
upon when specific workers were first brought under the Act. All main-
land non-farm workers covered prior to 1966 will attain a $2.20 mini-
mum wage one year after enactment. An additional step is provided
for non-farm workers newly covered under the 1966 and 1972 amend-
ments. They will reach parity with other workers at the $2.20 rate two
years after enactment. Farmworkers will achicve parity at the $2.20
rate three years following enactment. In addition, special provision
is made for achieving minimum wage parity for workers in Puerto
Rico and the Virgin Islands.

A. On the effective date (60 days after enactment), the bill requires
that (a) employees in activities covered prior to the 1966 amendments
(and Federal government employees covered by the 1966 amendments,
other than employees of the Canal Zone), will be paid at least $2.00 an
hour, (b) nonfarm employees in activities covered by the 1966 and
the 1972 amendments will be paid $1.80 an hour (including Federal
Government employees in the Canal Zone), and (c¢) farmworkers will
be paid at least $1.60 an hour.

The implementation of the first stage of the proposed 1972 amend-
ments will mean that 6.1 million workers or less than 12 percent of the
almost 54 million covered workers (including workers covered for the
first time by the 1972 amendments) are to receive wage increases on
the effective date, although the annnal wage bill will be increased by
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only .8 of one percent (or $2.8 billion) in order to comply with the
statute.

B. One year from the effective date, the bill requires that (a) em-
ployees in pre-1966 coverage activities and employees of the Federal
Giovernment (other than Canal Zone employees) will be paid at least
$2.20 an hour, (b) employees covered by the 1966 and 1972 amend-
ments (except farmworkers) will be paid at least $2.00 an hour, and
(¢) farmworkers will be paid at least $1.80 an hour.

The second stage of the proposed 1972 amendments will mean wage
increases for about 8.4 million workers and will require an increase in
the annual wage bill of only .7 of one percent (or $2.4 billion) one year
after the effective date.

C. Two years from the effective date, the bill requires that the statu- -
tory minimum wage of $2.20 an hour apply to all employees (except
farm workers) covered by the Act including employees in 1966 and
1972 coverage activities. Farmworkers are required to be paid at least
$2.00 an hour.

This stage of the proposed 1972 amendments will require wage in-
creases for more than 5.6 million workers and an increase in the annual
wage bill of .5 of one percent (or $1.8 billion).

D. Three years from the effective date the bill requires that a mini-
mum wage of $2.20 apply to farmworkers.

This stage will require increases for approximately 400,000 workers
and an annual wage bill increase of .04 of one percent.

The increase for most covered workers to $2 an hour immediately
is necessary if we are to reverse the recent upward trend in the
number of persons living in poverty. A further increase to $2.20 is
essential if we are to guard against increasing the number of working
poor next year. The Bureau of the Census reports that the number
of poor persons increased by 6 percent between 1969 and 1970. This
is the first time since poverty data were tabulated in 1959 that there
has been a significant increase in the number of poor.

The Bureau of the Census reports that a non-farm family of four
requires an income of $5,968 per year in 1970 dollars, about $4,200 in
present dollars, to begin to lift itself above the government-defined
poverty line. Yet several million families—including those headed by
full-time year-round workers—have lower annual incomes.

If the conditions that poverty breeds in this country are to be
changed, poverty wages must be eliminated. These conditions will not
change unless the FILSA minimum wage is increased, because min-
imum wage workers rarely have the bargaining position or the skills
necessary to increase their wages as the cost of living increases. In
cssence, Congress is the bargaining agent for the Nation’s working .
POOT.

: Of great importance, the Committec was well aware throughout
its deliberations that workers who toil at the minimum wage level
are poor people by the standards of our society. They arc working
full-time, but they are poor. In the 1969 report on the minimum
wage, Secretary of Labor Wirtz stated that: “Poverty” is erroncously
identified in loose thinking with “unemployment.” * * * “Whatever
basis there is in any of these eriticisms or proposals (of anti-poverty
offorts) commends strongly a first step of secing to it that when a
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person does work he gets enough for it to support himself and his
family.” ‘

The relationship between welfare and minimum wage cannot be
denied. Programs now before Congress, most notably H.R. 1, embody
the concept of governmental support for working people who
are not paid cnough to escape poverty. The Committee was pursuaded
that only a reasonable minimum wage, in keeping with the continued
rise in the cost of living, could end the welfare cycle. Overwhelmingly,
the members believed that an individual, working full-time, ought not
to be forced to rely upon welfare to provide an above-poverty level
existence for his or her family. Under the provisions of ILR. 1 as
passed by the other body, a minimum wage of $2.08 is necessary for
a full-time working head of a family of four to earn enough to escape
eligibility for public assistance, and the indignity that accompantes
such eligibility. In approving an ultimate-stage increase, the Com-
mittee acted to make the sight of a full-time worker on welfare a
thing of the past. Of equal importance, the practice of governmental
subsidization of wages ghrough welfare payments to the working poor
will be at an end, at a tremendous saving to the taxpayers and with a
significant boost to the moral and the dignity of the working poor of
this country.

The following chart dramatically demonstrates the relationship be-
tween welfare and the minimum wage.

Administration’s Welfare Supplement (4-Person Family) To Earnings Of
Full-Time Year-Round Workers Paid At Specified Minimum Hourly Rates
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This legislation will not end poverty. But, at least, we must assure
something more than poverty for those Americans who are willing to

work,
An immediate increase in the minimum wage to more than $2 an
hour is also required by the inflationary rise of living costs and is justi-
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fied by the post-World War 1T trend of increasing productivity in the
national economy.

As noted previously, between 1966, when Congress amended the
I"LSA to increase the Federal minimum wage from $1.25 to $1.60 an
hour, and April 1972 the Consumer Price Index rose 28%. This sharp
rise has cut the buying power of the $1.60 minimum. Indeed, the buy-
ing power of the $1.60 minimum wage is less today than the buying
power of the $1.25 minimum was in 1966, when Congress decided the
$1.25 rate was too low.

The $2.20 statutory minimum wage does something more than
merely offset the price rises that have occurred since the 1966 amend-
ment. It reflects the decision of the Committee that the low-wage
worker should share in the increases in productivity. Indeed, all -
American workers have an economic and moral right to share in the
cconomy’s rising productivity. ‘This approach to minimum wage deter-
mination is spelled out in Section 4(d) of the FLSA in which the
Congress directs the Secretary of Labor to “take into consideration -
any changes which may have occurred in the cost of living and in
productivity” in evaluating and appraising the minimum wage.

In the course of its deliberations, the Committee rejected, by a 13-4
vote, an attempt to cut back the increase in the minimum wage. The
Committee believes that the minimum wage worker, who has not had
a raise for 5 years, should not now be asked to continue to suffer from
the heavy burden of inflation. Iiven during the strict controls imposed
during World War I1, a 33-percent increase in the minimum wage was
implemented. Traditionally, exceptions for the working poor have
characterized wage stabilization policies. The current economic con-
trols are no exception, Congress having exempted low-wage workers in
the Keonomic Stabilization Amendments of 1971. To carry out this
policy, the Cost of Living Council decontrolled the wages of all work-
ers making less than $1.90 an hour. The Pay Board has authorized
annual wage increases of up to 5.5 percent ; applying this to a wage of
$1.90 would result in an hourly wage of over $2.00 an hour.

Past experience with changes in the Fair Labor Standards Act would
indicate that the economy can adjust easily to the proposed new wage
rate.

Since 1938, the argument has been advanced that increasing the
minimum wage and expanding the coverage of the FLSA is both infla-
tionary and a cause of unemployment. These assertions simply have not
been borne out by the facts acenmulated after each increase. The over-
whelming weight of the evidence suggeests that a raise in wages for the
working poor has no adverse impact on the general economic con-
ditions in the country. In fact, after each increase in the minimum,
there has been an increase in employment levels with no increase in
the rate of inflation, except where other extraneous factors have
intervened.

The cost-impact of the first phase of the bill would be .8 of one per-
cent of the economy’s total wage bill. Certainly the economy can afford
to devote at least this amount of its total wage and salary expenditures
to raising the wages of the nation’s lowest paid workers.

EXTENSTONS OF COVERAGE

The Committee recognizes and the bill reflects an awarencss that to
raise the mj
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would serve to deny even the minimum benefits of the Act to large
groups of workers who have been denied the protection of the Act for
more than 30 years. )

Just as in 1961 and 1966, witnesses before this Committee described
the plight of workers who are excluded from the Act. And, as in 1961
and 1966, the Committec agreed that a further expansion of coverage
was ossential if the basic objective of the Act—the climination of
“labor conditions detrimental to the maintenance of a minimum stand-
ard of living necessary for health, efficiency and general well-being of
workers” was to be achicved.

The Committee was particalarly impressed by the ease with which
the cconomy adjusted to the 1966 amendments to the Fair Labor
Standards Act which provided for a substantial increase in cover-
age-—approximately 11 million workers—as well as an increase in the
minimum wage from $1.25 to $1.60.

The importance of the minimum wage to low wage workers was
described by Sccrctary of Labor Shultz in his January 30, 1970 report
to th(ia Congress on matters pertaining to fair labor standards. He
stated :

One of the major goals of this Administration is to get
people off the welfare rolls and on to payrolls. Once having
achieved that, unless the worker receives the minimum wage
he is more likely to fall back on the welfare volls. Accord-
ingly, the vital and meaningful role of the Wage and Hour
Division continues to be the vigorous and effective enforce-
ment of the FLSA to insure that employees receive at their
work places those rights which the Congress intended for
them.

Tn 1971 and 1972 Sceretary of Labor Hodgson submitted reports
to the Congress in which emphasis was placed on the importance of the
minimum wage increases and the absence of adverse effects. The re-
port for 1971 stated :

In view of overall cconomic trends, it is doubtful whether
changes in the minimum had any substantial impact on wage,
price, or employment trends. Of much greater significance,
however, is the fact that the 15-cent boost did help two mil-
lion workers recover some of the purchasing power eroded by
the steady upward movement of prices which had started even
before the cnactment of the 1966 amendments.

The 1972 Report draws the following conclusions about the effects
of the final phase of the 1966 amendments :

On balance, the wage increases granted to 1.6 million work-
ers to meet, the $1.60 minimum wage standard had no discern-
ible adverse effect on overall employment trends, and rela-
tively little impact on overall wage or price trends.

The Committee reviewed present coverage, as well as the gaps there-
in, and determined that a strong need exists for covering domestics
and additional workers in retail and service industries and in govern-
ment, The Committee carefully examined the economic implications
of extending coverage and was persuaded that wages would go up
for workers on the lowest rung of the wage ladder and that the econ-
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omy could easily absorb these raises. The Committee bill would
expand coverage as follows:

NUMBER OF NONSUPERVISORY EMPLOYEES
[In thousands}

Expanded Present New coverage
Industry caoverage coverage under S. 1861
Allindustries__.________ 53, 752-53, 827 45, 383 8, 369-8, 444
Private sector.. .. ______ e e 45, 498--45, 573 42, (56 3,442-3,517
Retail trade.___.._______ 7,685 6,222 1,423
Services (except domestic) 6, 866 6, 249 617
Doemestic service.______. 1,233 ___.____ 1,233
Allother. .. __________. 29,754-29, 829 29,585 169-244 -
Publicsector________________ 8,254 3,327 4,927
Federal Government___ . 2,37 641 1,726

State and local government .. _____ T T TTTTTTTTTTTUTTT 5, 887 2,686 3,201

Note: Estimates reflect employment in September 1971, except for agriculture (May 1971) and for education (October
1971). Data exclude 2,015,000 outside salesman. Includes all employees brought under the act by lowering the enterprise
annual dollar volume test te $150,000 and eliminating the 13(a)(2) establishment exemption.

leetail trade and services (except domestics)

The Committee bill would extend the Fair Labor Standards Act to
employees of retail and service enterprises with annual receipts of
$150,000 to $250,000 in four steps. In addition, employces of all stores
of chains with $150,000 or more in annual receipts would be covered
m the same four step process. On the effective date, the Act would
apply to employecs of retail and service enterprises with $225,000 in
annual receipts. At the end of a year the receipts test would be
$200,000; at the end of 2 years, $175,000; and $150,000 at the end of
the third year, and thereafter.

Currently, the Act protects about 12.5 million nonsupervisory
workers in retail trade and services. The Committee bill would
increase coverage in these activities by 2 million workers, exclusive
of domestics.

"The bill eliminates the special exemption for smaller stores of large
covered chains. Currently, two stores of the same chain are treated
differently under the Act. For example, if a million dollar chain has
10 stores, 9 of which have annual sales in excess of $250,000 and one
has receipts of less than $250,000, the Act currently applies to em- .
ployees of the 9 stores, but not to the employees of the smaller store
of the same chain. Kmployees in the 9 stores are currently guaranteed
the protection of the FLLSA, but the employeces of the 10th store have
no such protection. This inequity would be rectified if all establish- -
ments of a covered chain were treated equally under the law.

The bill would gradually add to coverage those enterprises with
annual receipts of $150,000 to $250,000. The reduction of $25,000 per
year in the enterprise sales-size test was designed to ensure maximum
case of adjustment. The bill would not. directly affect small retail and
service firms nor would it extend coverage to the so-called “Mom &
Pon” stores.

This bill would not only protect many of the retail and service em-
ployees who were not benefited by the 1961 and 1966 amendments to
the Fair Labor Standards Act, but it would also protect small shop-
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keepers, who are covered by the law, from being undercut by retail or
service establishments which may be part of multimillion dollar enter-
prises, yet are exempt from the Act and pay subminimum wages.

Once again the Committee looked to special reports of the Depart-
ment of Labor which were designed to determine how employers ad-
justed to the extensions of coverage to retail and service activities in
1961 and 1966. Repeatedly these reports stated that employment in-
creased in activitics newly covered by the FLSA. For example, the
Labor Department’s nation-wide survey of restaurant employees
shows that employment increased by 3900 workers between October
1966 and April 1967, the period spanning the effective date of the
initial phase of the 1966 amendments to the minimum wage law. The
Labor Department reported that the “largest employment increase oc-
curred in the South where the wage impact was greatest.” It is appar-
ent from the various reports that the retail and service industry has
adjusted to FLSA coverage with relative ease.

Domestic service employees in private households

The bill would bring under the minimum wage provisions of the Act
all employecs in domestic service, except babysitters, but retains an
overtime exemption for such domestic service employees.

The reasons for cxtending the minimum wage protection of the Act
to domestics are so compelling and generally recognized as to make it
hardly necessary to cite them. The status of household work is far
down in the scale of acceptable employment. It is not only low-wage
work, but it is highly irregular, has few if any non-wage benefits, is
largely unprotected by unions or by any Federal or State labor
standards.

According to the Bureau of the Census, approximately 340,000
women employed as private household workers worked year-round
full-time in 1969, yet their earnings averaged only $1,926 for the year.
While the situation of day workers, in terms of duties, hours, and
wages has improved somewhat in recent years, the majority of them
continue to lag far behind other workers in terms of pay, fringe bene-
fits, and working conditions, generally.

It is important to note that even in a period of high unemployment
such as exists today, the demand for houschold workers is not being
met, Bringing domestics under the Fair Labor Standards Act would
not only assure them a minimum wage but would enhance their status
in the community. It is cxpected that the supply of domestic workers
will increase as their pay and working conditions improve. Minimum
wages should serve to attract skilled workers to these jobs at a time
when the need for skilled domestic employces is greatly increasing.

The Committee took notice of the fact that careers for women have
become increasingly common and that this occurrence is bound to lead
to an increased demand for domestic help in the homes of employed
wives and mothers. If an effective and dignified domestic workforce
is to be developed, a living wage and respectable working conditions
arc vital. Now that Congress has sent to the States the constitutional
amendment guarantecing equal rights to women, it would be hypo-
critical in the extreme to deny an appreciable segment of the female
work force, earning low wages, an opportunity to share in the rewards
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of more meaningful employment under the protection of the Fair
Labor Standards Act. ]

The Committee is persuaded that objections to covering domestics
on the ground of administrative complexity and difficulty of enforce-
ment are unacceptable reasons for denying the benefits of the Act to
those most in need of such benefits. This committee is convinced that
legislation which clearly expresses the intent of the Congress with
respect to fair labor standards for domestics will be followed by volun-
tary compliance on the part of most housewives. The Committee is
also confident that appropriate methods to ensure compliance can be
fashioned within the authority of the Secretary of Labor under the
FT.SA. It is also to be noted that the Social Security law already covers
most domestic workers. Finally, the Committee calls attention to the
provisions of the law and the Secretary of Labor’s regulations which
credit the employer with the reasonable value of board and lodging
furnished to an employee, and which recognize any reasonable agree-
ment between the employer and the employee with respect to what
shall be considered hours worked. These provisions, coupled with the
provision for an oyertime exemption, as provided in the bill, will serve
to minimize any problems which might arise in the application of
the law to live-in domestics.

The Committec concurs with the philosophy expressed by Elizabeth
Duncan Koontz, Director of the Women’s Bureau of the Department
of Labor when she said in a speech in Anaheim, California on Nov. 9.
1970 that houschold employment “needs a decent wage level, good
working conditions. and fringe benefits.” She emphasized that “First
in importance is coverage under minimum wage laws.”

The additional question of the constitutionality of coverage of do-
mestics was raised. The Committee found that domestics and the equip-
ment that they use in their work are in interstate commerce. For exam-
ple, vacuum cleaners are produced in only six States, and laundry
equipment, is produced in only seven States, creating a tremendous
flow in commerce of these items used daily by domestics. Also, it is
common knowledge that every domestic handles such items as soap,
wax, and other houschold cleaners which have moved in interstate
commerce (cf. Shultz v. Travis-Edwards, Inc., 64 CCH Labor Cases,
para. 32, 412, 19 Wage Hour Cases, 806 (W. D. Louisiana, 1970) ;
Shaultz v. The Wilson Building. Inc., 63 CCH Labor Cases, para. 32,
383, 19 Wage Hour (fases, 679 (S.D. Texas, 1970). In addition, employ-
ment of domestics in households frees time for the members of the -
household to themselves engage in activities in interstate commerce.
Tn short, the committee is persuaded that coverage of domestic em-
ployees is a vital step in the direction of ensuring that all workers
affecting interstate commerce are protected by the Fair Labor Stand- -
ards Act.

There can be little doubt, that the low wages now paid to domestics
as a group have a substantial effect on the cconomy and the fiscal and
tax policies of both the Federal Government and the State. According
to estimates of the Department of Labor, the minimum wage rates
proposed for domestics in the Committee bill will place in the hands
of these low-income employees an additional $1.3 billion in each of the
next 3 years. That will represent a substantial increase in purchasing
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power which is bound to have salutary effects on the national cconomy,
as well as the economy of our central cities, where many domestic em-
ployees live. Furthermore, this additional income will serve to lessen
welfare payments to this category of employees, and should also serve
to upgrade the status and dignity of this type of work.

Over and above the direct impact on interstate commerce which re-
sults from the low wages received by this large group of employees
there can be little doubt that the deplorably low wages received b
domestics contribute substantially to the vicious poverty cycle whic
has created such chaos in our central cities.

Our inability to end poverty in America has already had a pervasive
impact on the population characteristics of our cities, and this in turn
has already resulted in profound changes in commercial, economic,
social and educational patterns throughout the country. These changes,
and the problems they have created, are not localized, and their solu-
tion demands Federal, not merely local action, as Congress has already
recognized in enacting a myriad of programs dealing with such mat-
ters as housing, welfare, education, transportation, manpower train-
ing and public service employment.

Since domestic employment is onc of the prime sources of jobs for
poor and unskilled workers, it is clear that there is an important na-
tional interest at stake in insuring that the wages received for such
work do not fall below a minimal standard of decency.

In this vein, the Committec took note of the expanded use of the
interstate commerce clause by the Supreme Court in numerous recent
cases (particularly Katzenbach v. McClung, 379 U.S. 204 (1964)) to
accord Federal protection to persons needing such protection.” The
Committee rejected an amendment to strike coverage of domestic em-
ployees by a vote of 13-3, recognizing that domestic workers in house-
holds are in need of this Federal protection. Connections with the flow
of commerce are both tangible and direct, proving a rational basis for
finding the requisite link to interstate commerce.

Federal, State and Local Government E'mployment

Most employces of Federal, State and local governments are not now
protected by the Fair Labor Standards Act. S. 1861 would extend
minimum wage and overtime protection to almost five million non-
supervisory employees in the public sector. Currently, 8.3 million gov-
ernment employees are covered by the Act, including wage board
employees of the Federal Government, and employees of schools and
hospitals.

The Committee bill sets a minimum wage for presently covered
Federal employees (except in the Canal Zone) at $2.00 an hour on the
effective date, and provides for an increase in the minimum to $2.20
at the end of one year. For Federal employees newly covered by the
proposed 1972 amendments, for Canal Zone employees, and for em-
ployecs of State and local governments, whether currently covered or
newly covered, the bill applies a $1.80 rate on the effective date and
provides for increases to $2.00 at the end of one year, and $2.20 at the
end of the second year.

The bill includes a special overtime standard for law enforcement
and fire protection employees including security personnel in correc-
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tional institutions. For such workers, if there is an agreement or under-
standing with their employers the bill provides for a standard work
period of 28 days instead of the basic standard of a 7-day week for
purposes of determining overtime compensation. Time and one-half
the regular rate of pay is required for all hours over 192 in the 28-day
period during the first year; over 184, during the second year; over
176, during the third year; over 168, during the fourth year; and over
160 hours at the beginning of the fifth year and thereafter.

Yoverage of Federal employees is limited by the bill to those in the
competitive service (including wage board employees) non-appropri-
ated fund employecs, and any other civilian employees working for
the armed services. Excluded from coverage are military personnel
and employees in non-competitive positions. Basically, the Committee
did not intend to extend FLSA coverage to those persons for whom
the general tangible rewards of government employment are of sec-
ondary significance, for example, Peace Corps and VISTA volunteers.
By the same token, the Committee intended to cover all employees in
the competitive service (except professional, executive, and adminis-
trative personnel who are exempted under section 13 of the law) in all
civilian branches of the Federal Government.

The Committee bill also covers all employees of State and local gov-
ernments who hold positions comparable to those in covered Federal
employment.

Many arguments have been advanced for bringing public employees
under the FLLSA. A major argument was and continues to be a moral

~one. Government should be willing to apply to itself any standard it
deems necessary to apply to private employment. The Senate by an
overwhelming majority has only this session applied this principle to
equal employment opportunity. The need for government workers for
minimum wage and overtime protection is as great as is the need of
employees in private industry. It is unfair to deny employees in either
the public or private sector a wage sufficient to ensure a “minimum
standard of living necessary for health, efficiency and general well-
being.” Equity demands that a worker should not be asked to work for
subminimum wages in order to subsidize his employer, whether that
employer is engaged in private business or in government business.

In 1966, the Congress asserted, and the Supreme Court subsequently
sustained, that government business could “constitute an unfair method
of competition in commerce,” and such unfair competition must be
eliminated if the basic purpose of the FLSA was to be achieved. The
1966 amendments broadened the Act to extend coverage to, among
others, employees of hospitals, schools and certain other institutions
run by States and local governments. These amendments marked the
first departure from the exemption for State and local governments in-
cluded in the Act when it was passed in 1938. This extension of cover-
age was upheld in ¥aryland v. Wirtz, 392 U.S. 183 (1967). Since that
time, the Congress has enacted the Economic Stabilization Amend-
ments of 1971 which have been applied to State and local government
employment, placing a ceiling on wage increases for such employees.
Certainly, Congress may place a floor on the wages of such employees.

The Committee bill reflects a determination that all State and local
governments should be treated as “enterprises” for the purpose of the
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Act. A clear showing has been made that activities of States and local
governments affect the stream of interstate commerce.,

The Supreme Court in Wiréz held that the plenary authority of
Congress to regulate interstate commerce is not to be limited by S’i’:ate-
sovereignty. In this case, which upheld the partial removal of the
exemption of State and loeal governments from the Fair Labor Stand-
ards Act, the Court held that these units of government could be
treated as enterprises for purposes of the Fair Labor Standards Act
and that:

If a State is engaging in economic activities that are validly
regulated by the Federal Government when engaged in by
private persons, the State too may be forced to conform its
activities to Federal regulation. (/d. at p. 197).

The partial removal of the State and local government exemption
is a constitutional exercise of congressional authority to regulate
commerce. The Committee was persuaded that removal of the exemp-
tion was a logical extension of this sanctioned congressional authority.

In January 1971, Secretary of Labor Hodgson submitted to the Con-
gress a special report on Nonsupervisory Employees in State and Local
Governments——which was designed to serve as a basis for evaluating
the feasibility of extending the Act to additional employees in the pub-
lic sector. This study was a follow-up of 1969 studies which evaluated
the effects of extending the Act to schools and hospitals.

In 1970, when reporting on the studies of schools and hospitals, Sec-
retary of Labor Shultz concluded :

Overall it can be stated that the educational and hospital
sectors have had little evident dificulty adjusting to the mini-
mum wages established by the 1966 amendment.

In 1971, Secretary of Labor Hodgson’s report states in the opening
section : '

An issue associated with the question of extending coverage
under the Fair Labor Standards Act to all State and local
governments is whether the non-covered sector should be
brought under coverage at a lower minimum wage and a
higher hours standard than those which arc applicable to gov-
ernment hospitals and public schools, segments which were
covered by the 1966 Amendments to the FLSA. The nation-
wide survey of State and local governments (excluding edu-
cation and hospital institutions) indicates that wage levels for
State and local government employees not covered by the
FLSA are, on the average, substantially higher than those of
workers already covered. Hence, if coverage under the FLSA.
is extended to these workers, comparable minimum wage and
overtime standards would not have as great an impact as did
the carlier extension of FLSA coverage to employees of State
and local government schools, hospitals and residential care
cstablishments.

The 1971 report of the Department of Labor presents data which
show that a minimum wage of $2.00 an hour for noncovered employees
of state and local governments would have required an increase in the
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total wage bill of only 1.1 percent in March 1970, the date of the sur-
vey. Increases in wages since that time have reduced the cost so that
present cstimates indicate that S. 1861 would require an increase in the
wage bill for those workers of only .3 of one percent on the effective
date when a minimum wage of $1.80 an hour applies and that sub-
sequent annual increases of only .2 of one percent will be required to
raise the minimum to $2.00 and then to $2.20 an hour.

In developing special overtime standards for law enforcement and
fire protection employees and in providing for a very gradual reduc-
tion in the straight-time workweck for these employees, the Committec
again took its lead from the Department of Labor. The 1971 report,
previously referred to, states with respect to “hours worked,” that :

Liong workweeks were most prevalent among employees in
the public safety activity, which includes police and fire de-
partments. A fifth of the public safety employecs worked over
40-hours and they comprised half of the employees on long
workweeks. Public works was also significant in this regard,
employing 27 percent of the workers on long workweeks.

During the survey week, only 2.3 percent of total nonsuper-
visory man-hours in State and local governments represented
hours worked in excess of 40. If a 40-hour Federal overtime
standard were in effect at the time of the survey, the premium
pay required for excess hours would have approximated 1 per-
cent of the weekly wage bill. The actual impact of a 40-hour
standard would have been less because. a substantial propor-
tion of the employees receive premium overtime pay.

FARMS

The Fair Labor Standards Act currently provides that the mini-
mum wage provisions of the Act apply to employees employed in
agriculture by employers who nused more than 500 man-days of hired
labor during any calendar quarter of the preceding year. A man-day
of agricultural Tabor is defined as “any day during which an employee
performs any agricultural labor for not less than one hour.” Presently
exempt from the minimum wage provisions and excluded from the
count, for purposes of the man-day test (on large farms) is any em-
ployee employed in agriculture—

(1) if such employee is the parent, spouse, child or other .
member of the employer’s immediate family; or
(2) if such employee— ) ) )
() is a hand harvest laborer and is paid on a piece
rate basis in an operation which has been, and 1s cus-
tomarily and generally recognized as having been paid
on a piece rate basis in the region of employment,
(b) commutes daily from his permanent residence to
the farm on which he is employed, and
(¢) has been employed in agriculture less than 13
weeks during the preceding calendar year.

Also exempt under present law from the minimum wage require-
ment, but included in the man-day count, 1s any employee employed 1n
agriculture—
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(1) if such employee—

(@) is a migrant 16 years of age and under and is
employed as a hand harvest laborer, is paid on a piece
rate basis in an operation which has been and is cus-
tomarily and generally recognized as having been paid on
a piece rate basis in the region of employment.

(#) is employed on the same farm as his parent or
person standing in place of his parent, and

(¢) is paid at the same piece rate as employees over age
16 are paid on the same farm; or ‘ '

(2) if such employee is principally engaged in the range
production of livestock. .

The Committee bill retains the basic provisions of the Act with re-
spect to agriculture, including the 500 man-day test for purposes of
determining which farms are covered under the minimum wage pro-
visions of the Act and the overtime exemption for agricultural workers
in section 13(b) (12) of the Act. However, the bill redefines a man-day
of hired labor to include local scasonal hand harvest labor and extends
minimum wage protection to such labor.

The Committee bill also extends minimum wage coverage to a
specific small class of farmworkers—the local seasonal hand” harvest
laborer, and requires days worked by such farmworkers to be counted
in determining whether the farmer meets the 500 man-day test for
coverage under the Act. This change will bring an estimated 75,000-
150,000 additional farmworkers under the Act and some additional
farms within coverage. Approximately 90 percent of the Nation’s
farms will remain uncovered.

The Committee has heard no evidence which would justify con-
tinuing to exclude local seasonal hand harvest labor from the minimum
wage benefits of the Fair Labor Standards Act. These workers work
alongside of other farm hands who are guaranteed at least a minimum
wage. They are paid less only because they are hired at peak periods for
relatively short duration. This violates a fundamental principal of
equal pay for cqual work.

By its action the Committec bill eliminates the extremely compli-
cated coverage standards that heretofore have caused hardships to
farmworkers, and have made it difficult for farmers and farmworkers
to determine whether coverge existed under the law. The 1966 law, as
applied to agriculture, made enforcement difficult. The result has been
a frustration of Congressional intent. As a consequence of the viola-
tions of the law, many poor farmworkers continue to be cheated of
even a subsistence wage. The streamlining and clarification of the
agricultural coverage language should eliminate the violations stem-
ming from any possible confusion over statutory constructlon.

The Committee noted the concern of those who feared a massive
increase in agricultural unemployment would result from advances to
parity. However, the Committee was favorably impressed by a 1968
Labor Department study of agricultural coverage under the Act. The
study showed that although farm employment continued its decline,
“the” decline was far greater on noncovered farms than on covered
farms.”

The Committee was distressed to learn that one migrant family
traveled throughout the summer from its home in Texas to Wisconsin,
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Minnesota, back to Wisconsin and then home to Texas, receiving for
its labor during the entire summer, a family income of $1400. Upon
further investigation the Committee was appalled to learn that the
entire five member family—including a 6 year old child—worked 15
hours per day, 7 days a week. The Committee calculated each individ-
ual’s wage rate to be approximately $.23 an hour.

1t is the Committee’s understanding, based on information furnished
by the Department of Labor, that during fiscal year 1971, investi-
gations were made of 692 farm establishments (employers using more
than 500 man-days of farm labor in any calendar quarter). Based
upon those 692 investgiations, the Department found that 6263 em-
ployees had been underpaid, 5487 of whom received less than the
statutory Federal minimum wage of $1.30 an hour. .

The Committee finds this rate of noncompliance intolerable. This
situation is further aggravated by the fact that many of these farm
employees are minor children. This shameful exploitation of agricul-
tural labor in violation of the basic purpose of the Act will cease only -
when the Department of Labor conducts a searching campaign to
bring all farm employers into compliance. The Committee expects the
Department of Labor to be vigilant in its responsibilities with regard
to enforcement of the agricultural provisions of the Act, and to under-
take a vigorous enforcement effort o that the sight of a family, in-
cluding a 6 year old child earning $.23 an hour in the fields will be a
thing of the past.
' OIILD LABOR IN AGRICULTURE

§. 1861 amends the Fair Labor Standards Act to prohibit the em-
ployment of children under age 12 in agriculture except on farms
owned or operated by their parents. Children aged 12 and 13 may
work in agriculture, only if they have the written consent of their
parents or persons standing in place of their parents or if a parent or
a person standing in for the parent is employed on the same farm.

S. 1861 continues current law in permitting the employment of chil-
dren between the ages of 12 and 16 on farms outside of school hours,
except in hazardous occupations.

In 1938, this Nation finally outlawed a practice which had become a
national scandal—industrial child labor—yet today we continue to
tolerate all of the same oppressive practices which deprive a child of
a real childhood in an equally oppressive form—agricultural child
labor. The shamefnl employment of children in agriculture is one of -
the most abhorrent aspects of our present farm labor situation. While
it may be true-—as many claim—that farm work can be beneficial to
the young under careful supervision, more often it exposes young peo-
ple to serious hazards—and involves long hours, negligible pay and .
backbreaking work.

The child labor provisions of the Fair Labor Standards Act estab-
lish a minimum age of 16 for agricultural employment. However the
restrictions apply only during the hours schools are in session in the
«chool district where the child lives while he is employed. Migratory
children, who comprise a major segment of those children employed
in agriculture, are most seriously affected by the lack of a meaningful
hild Jabor law. In many cases, migrant children are not covered by
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State compulsory education laws since they are nonresidents of the
States in which they are employed. As long as school is not in session
where the child lives while he is employed, there are no restrictions
on his employment in agriculture. There are no federal regulations
as to the number of hours a child may work in agriculture. A 1970
study by the American Friends Service Committee found that chil-
dren receiving pay ranging from a small pittance for some piece-
work—such as 12 cents a crate for strawberries—to an average hourly
wage of $1.12 in California.

According to a special survey conducted by the Department of Labor
in 1962, in the Willamette and Tuatation valleys and the Hood River
area in Oregon’s strawberry region, at the peak of the harvest season,
there were 66,610 workers employed ; 65 percent (44,339) of whom were
under age 14, and 19 percent (12,000) were under age 12. The
Friends Committee found that in 1970, 75 percent of the seasonal force
of strawberry and bean harvesters in the Willamette valley were
children.

Although it should be intolerable for a major industry to depend
upon child labor, in many cases child labor in agriculture is encour-
aged. Poorer families are encouraged to have their young children
pick crops due to the welfare system. In Marion County, Oregon, for
example, only income from family members over age 16 is deducted
from a family’s welfare grant. Thus the more family members under
age 16 who work in the fields, the more money it can keep.

The desperate need to extend the protection of the child labor laws
to agriculture was recognized as early as 1961 when the Senate en-
acted a measure similar to the pending Committee provision. Again in
1963 the Senate passed similar child labor in agriculture legislation.
In filing suppplemental views to the Fair Labor Standards Amend-
ments of 1966, Senators Javits and Williams noted :

We ought not to look away now from the exploitation of
children in agriculture—with all its destructive effects—at
the very time we propose to extend federal minimum wage
protection to other deprived groups in our society.

The Committee strongly believes that there are too few restrictions
on child labor on farms. Legislation must be enacted to protect chil-
dren on farms. Such legislation must be vigorously enforced. Many of
the horror stories which have been insufficiently publicized over the last
fow years involve fatal or near fatal accidents involving very young
children. Typically these accident statistics are tabulated and the totals
tend to obscure rather than disclose such tragedies as the 8-year old
boy suffocated when he was sucked into and buried under two feet of
grain in a wheat bin while helping his cousins load wheat, or the 13-
yvear old boy who lost his left arm just below the shoulder in a potato
harvester. .

The rationale that led to the prohibition on industrial child labor
in 1938 is no less compelling now when applied to agricultural labor.
The sight of children, many of whom have missed school, crawling in
100 degree heat for 10 hours a day to harvest crops at below subsist-
ence wages, must be made a thing of the past.

Tt is the expectation of Committee members that the new agricul-
tural child labor provisions of S. 1861 will be strictly and widely en-
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forced and that young children will be in school where they belong and
not working on farms.

CIVIL PENALTY FOR CHILD LABOR VIOLATIONS

S. 1861 adds a new subsection to Section 16 of the Fair Labor Stand-
ards Act. This new subsection makes any person who violates the child
labor provisions of the act or any regulation issued under that section
subject to a civil penalty not to exceed $1,000 for each such violation.

'T'his provision, when enforced under the Secretary of Labor’s FLSA
enforcement authority, is designed to add teeth to the child labor
provisions of the statute and to make it abundantly clear that child
labor violations are particularly abhorrent to a large cross-section of ’
the population. The Committee chose this vehicle to emphasize the
critical importance of strict enforcement of the child labor provisions
of the Act.

PROOF OF AGE REQUIREMENT FOR CHILDREN

S. 1861 adds a new subsection to Section 12 of the Act authorizing
the Secretary of Labor to issue regulations requiring employers to ob-
tain from any young worker proof of his age in order to carry out the
objectives of the child labor provisions of the Act.

This is designed to serve as a protective tool for employers who
frequently find that they have unintentionally violated the child labor
provisions of the Act. It will also protect the minor from llegal
employment.

The Committee does not belicve that this provision presents any
conflict with the provisions of the Age Discrimination in Employ-
ment Act.

PUERTO RICO AND THE VIRGIN ISLANDS

'The bill provides for the gradual achievement of minimum wage
parity for workers in PPuerto Rico and the Virgin Islands with workers
on the mainland.

The minimum wage for certain hotel, motel, restaurant and food-
service employees, as well as government workers, will be the same as
the minimum wage for counterpart mainland employees on the effec-
tive date.

The minimum wage for employecs who are covered by industry
committee wage order rates of less than $.80 an hour is raised to $1.00
on the effective date and then is increased by $.20 an hour each year
until parity with the mainland is reached.

‘The minimum wage for employees who are covered by a minimum
wage order rate of $.80 an hour or more is raised by $.20 on the effec-
tive date, and by $.20 each year thereafter until parity with the main-
land is achieved.

Employees in Puerto Rico and the Virgin Islands newly covered by
this Act will have their minimum rates determined by newf’y appointed
special industry committees. The recommendations of such committees
will be issued within 60 days of the effective date of the Fair Labor
Standards Amendments of 1972 and shall be effective on the effective
date of the wage order but not before 60 days after the effective date
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of the proposed 1972 Amendments. No rate below $1.60 may be set
unless there is substantial documentary evidence covering a period of
years which establishes that the industry is unable to pay the wages.
The Committee calls attention to Section 6(c) (1) of the FLLSA which
provides that the rates provided for in Sections 6 (a) and 6(b) shall be
superseded only insofar as a wage order has been issued by the Secre-
tary, pursuant to the recommendations of an industry committee.

In no event may an industry committec establish a rate lower than
$1.00 for such newly covered employecs.

For agricultural workers in Puerto Rico whose incomes are supple-
mented under Puerto Rican guaranteed income legislation, the bill
provides for an immediate 20 cents an hour inerease over their current
wage order rate as supplemented under this legislation. Thus, their
wage rate would be $1.20 an hour during the first year from the effec-
tive date. The Committee understands that it is the intention of the
government of the Commonwealth to change the guaranteed income

rogram in order to assure a continued subsidy at present levels to

armers notwithstanding the wage inereases proposed by this bill.
After the initial rates are set, increases of $.20 per year are automati-
cally applied until the mainland rates are achieved. in each of the cate-
gories where annual step-ups of $.20 are rescribed, special industry
committees are authorized to raise rates y more than the $.20 per
hour but not by less than that amount. The bill would terminate the
so-called special review committees whose functions have heretofore
been to reduce increases in the minimum rates prescribed by Congress.

Provisions permitting the setting of lower rates by industry com-
mittee in Puerto Rico and the Virgin Islands were incorporated into
the FLLSA in June 1940, almost 32 years ago. Ilowever, from the out-
set a clear intent has been manifest in the FLSA to achieve ultimate
parity. Section 8(a) of the Act sets forth this policy :

The policy of this Act with respect to industrics or enterprises
in Puerto Rico and the Virgin Islands engaged in commerce or
in the production of goods for commerce is to reach as rapidly as
is economically feasible without substantially curtailing employ-
ment the objective of the minimum wage prescribed in paragraph
(1) of Section 6(a) in cach such industry.

In the course of varions evaluations of the industry committee pro-
cedures, questions have been raised as to whether a noed still exists for
such special industry committec action. The procedure has been criti-
cized as time-consuming, costly and unfair to mainland employers.
Opponents of the present procedure have also noted how little progress
has been made in raising the wage floor in some industrics, despite
improved cconomic conditions, and substantial increases in produe-
tivity.

T}?’e Committee was persuaded to provide for eventual parity for
a wide variety of reasons. Consideration was given to the fact that
the cost-of-living is higher on the Islands than on the mainland. For
example, the Consumer Price Index ( 1957-1959=100) for all items
in 1971 was 144.2 in Puerto Rico and 141.0 on the mainland. Moreover,
the index of food prices was 160.3 in Puerto Rico as compared with
136.4 on the mainland; the index of transportation prices was 142.4
in Puerto Rico versus 137.5 on the mainland. And for personal care,
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the Puerto Rican index was 153.2 as compared with 134.9 on the main-
jand. In addition, profit margins of establishments are usually greater
than for their national counterparts, and employers enjoy special ad-
vantages, such as exemption from Federal income taxes, subsidies,
and exemption from local income taxes for a period of from 10 to 17
years, depending on location.

"The schedule for achieving parity, as set forth in the bill, makes it
possible for employcrs to make long-range plans for adjusting to
the scheduled wage changes. The increase In wage order rates of $.20
on the effective date (for most activities) on the Islands is equal to
the increase in the mainland for new coverage areas but is only half
as great as the increase set for pre-1966 coverage. Tt is recognized that
many of the employers in Puerto Rico and t%le Virgin Islands who »
have been covered by the FLSA since its inception could adjust to
a $0.40 minimum wage increase on the effective date with ease. How-
ever, a more modest increase was decided upon to insure that the
increases would proceed smoothly and that substandard wages would *
be climinated by a predetermined target date.

The Committec was impressed by the extensive financial and tax
incentives designed to attract business to Puerto Rico. In A National
Profile of Puerto Rico (March 1971), Ernst and Ernst describe in de-
tail the various benefits to business of Jocating in Puerto Rico ranging
from “100 percent exemption from income tax on industrial develop-
ment income for qualified fitms” to such special location incentives
for operations in arcas outside of metropolitan San Juan, as offsets for
costs of training, salaries, rents and mortgages. The Committee com-
pared the advantages designed to attract business to Puerto Rico with
wage data in the summary on labor, in Ernst and Ernst. In this sum-
mary, the average hourly wage in 1969 for 20 industry groups in
Puerto Rico is shown at $1.82. The comparable figure for the main-
land is given as $3.10. The Committee’s intent is to improve the status
of the Puerto Rican worker; parity with mainland workers with re-
spect to the minimum wage 1Is o necessary first step.

EXEMPTIONS

S. 1861 repeals or modifies a number of the exemptions presently in-
corporated in the Kair Labor Standards Act, including some of the
complete minimum wage and overtime exemptions as well as some
which apply only to the overtime standard.

‘The FLSA is a complex piece of social legislation. In large part the
complexity of the law is an outgrowth of compromises entered into-
over a 30-year period in order to achieve, to the fullest extent possible,
the basic purposes of the Act.

Careful review led the Committee to conclude that a number of the
exemptions presently incorporated into the Act should now be elimi-
nated. The Committee accepts as simple equity the basic concept that
all workers are entitled to a meaningful minimum wage and to pre-
mium pay for overtime work. The Committee generally approached
the matter of special exemptions by applying a simple rule. Unless the
proponents of an exemption made the case for continuing the exemp-
tion in its present form, it was modified or removed. The Committee is
aware that the low-wage worker, whose economic status is in large
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part determined by the FLSA, does not typically communicate with
the Congress either by testifying on bills or by writing letters outlining
his position on the legislation. As in the past, the Congress must repre-
sent the public conscience in the matter of the low-wage workers and
minimum wage legislation.

Motion picture theaters

S. 1861 repeals the minimum wage and overtime exemption cur-
rently available for all employees of motion picture theaters. Approxi-
mately 68,000 workers are currently denied the protection of the
FLSA because of this blanket exemption.

A 1966 study of motion picture theaters by the Department of Labor
disclosed the prevalence of extremely low wages in the industry. While
motion picture projectionists were paid well above the minimum wage,
most employees werc paid substandard wages. Concession attendants,
cashiers, ushers, and janitors were paid well below the minimum wage.

In 1961, when motion picture theaters received a special minimum
wage and overtime exemption by carrying out a segment of the retail
and service coverage, the poor cconomic condition of the industry was
cited by industry representatives as a major reason for the exclusion.

This argument was repeated in 1966 when the Congress was con-
sidering amendments to the FLSA which would have eliminated this
exemption. Industry representatives argued against removing the ex-
emption on the basis that increased labor costs could not be passed on
to consumers in the form of higher admission prices by motion pic-
ture theaters because of the depressed state of the industry.

However, the validity of this argument is now open to serious chal-
lenge. Price data published by the Bureau of Labor Statistics of the
Department of Labor indicates that indoor movie admissions have
increased by 89 percent between 1967 and the beginning of 1972. Ad-
missions in drive-in movies have been raised even more—43 percent
since 1967, These increases are far in excess of price increases for prod-
ucts of covered industries and for almost all services covered by the
Act.

The Congress has long recognized the necd for minimum wage and
overtime protection for employees in motion picture theaters. %ondi—
tions in the industry and the present price structure indicate that re-
moval of this exemption would bring substantial benefits to low-wage
workers and could be easily absorbed by the industry. Furthermore,
the usual hours of business in this industry suggest that it can adapt
to the overtime standard with relative ease.

In short, the case has not been made for continuance of this
exemption.

Small logging crews

The Committee bill removes the minimum wage exemption currently
available to forestry and lumbering operations, with 8 or fewer em-
ployees but retains an overtime exemption for such lumbering opera-
tions.

Prior to the 1966 amendments, the exemption applied to employers
with 12 or fewer employees. In enacting the 1966 amendments the Con-
aress reduced the 12-man test to an 8-man test and the House Com-
mittee report commented on the change as follows:
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The decision on eight employees was made after careful
consideration and investigation of conflicting facts. The Coom-
mittee believes the eight-man criterion to be a sound basis for
exemption at the present time, but intends to further investi-
gate these logging operations.

According to the Department of Labor, about 45,000 employees are
currently exempt under this provision. Many of these workers are
paid very low wages and are, in effect, being asked to subsidize their
cmployers.

The Committee found no adverse effect when minimum wage and
overtime protection was extended to employers with 8-12 workers.
lTowever, employees of such loggers did benefit significantly from the
protection of the FILSA. The Committec is persuaded that all logging
employees should enjoy the minimum wage protection of the Act, and
that this can be accomplished with ease at this time. The Committee
was not satisfied that a case had been made for a continued minimum
wage exemption. The Committee considered removing the complete
minimum wage and overtime exemption but elected to retain the over-
time exemption at this time. This continues the gradual approach to
full coverage which has been applied to this industry.

The Committee considered the recordkeeping problems raised by
the industry but concluded that current Department of Labor regula-
tions on this point offered sufficient flexibility to meet the legitimate
needs of this industry. The Committee noted in this regard that small
loggers have been able to keep tax records and complex piece-rate rec-
ords for some time.

Shade-grown tobacco

S. 1861 would remove the special minimum wage and overtime ex-
emption available to employers engaged in the processing of shade
grown. tobacco prior to the stemming process for use as cigar wrapper
tobacco.

Prior to the Mitchell v. Budd, 350 U.S. 473 ( 1956) decision, it had
been held that the processing of shade-grown tobacco was a continua-
tion of the agricultural process and hence came within the scope of the
term “Agriculture.” However, the U.S. Supreme Court ruled that
workers engaged in processing leaf tobacco for cigar wrappers after
delivery of the tobacco to bulking plants were not engaged in agricul-
ture and were not cxempt as agricultural employees, regardless of
whether (1) the plants were operated exclusively for the processing of
the tobacco grown by the operators, or (2) the employees who worked
on the farms where the tobacco was grown also worked in the plants
processing the tobacco. The Supreme Court decision laid particular
emphasis on the fact that the processing operations substantially
change the natural state of the leaf tobacco and that the farmers who
grow the tobacco do not ordinarily perform the processing. Typically,
this work is done in bulking plants.

The 1961 amendments to the FLSA provided a special exemption
for processing shadc-grown tobacco, thus negating the decision of the
Supreme Court.

The Committee bill removes the special exemption because it has
created a situation in which a tobacco processing employee who would
otherwise enjoy the protection of the FL.SA, loses sucE Protection solely

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/01/10 : CPR-RDP73B00296R000400140001-2

because he had previously worked in the fields where the tobacco was
grown; co-workers who had not worked in the field enjoy “fair labor
standards.” In this regard, it should be noted that the Committee re-
tained the overtime exemption for agricultural ficld-workers. Thus
field work performed in connection with the shade-grown tobacco in-
dustry will continue to operate with an overtime exemption and the
student certification program under section 14 of the Act will still be
applicable.

Agricultural procsseing industries

The Fair Labor Standards Act currently provides a 14-week partial
overtime exemption for agricultural handling and processing indus-
tries which have been found by the Secretary of Labor to be of a sea-
sonal nature or characterized by marked annually recurring seasonal
peaks of operation, at places of first marketing or first processing of
agricultural or horticultural commodities from farms within the mean-
ing of section 7(c) or section 7(d) of the Act. If both sections 7 (¢) and
7(d) apply, the exemption period is limited to 20 workweeks, 10 weeks
under each exemption. The exemptions are “partial” in that they are
for limited periods of time and during these exempt, periods, employees
must be paid not less than one and one-half times their regular rate of
pay for hours in excess of 10 a day and in excess of 50 or 48 a week,
depending on the basis for the exemption.

S. 1861 eliminates these overtime exemptions. This action was fore-
cast in the Conference Report on the 1966 amendments to the FLSA.
The report states with respect to the agricultural processing industries :

It was the declared intention of the conferees to give notice
that the days of overtime exemptions for employees in the
agricultural processing industry are rapidly drawing to a
close, because advances in technology are making the con-
tinuation of such exemption unjustifiable.

Subsequently the Department of Labor conducted a two-part study
designed

“to provide information on the need for the partial over-
time exemptions available to agricultural processing indus-
tries under section 7(c) and/or section 7 (d) of the Fair Labor
Standards Act . ..

The first part of the Study included eight agricultural
processing industries that qualify for 14 weeks of partial
overtime exemption either under section 7(c) or section 7 (d)
of the Act. ...

The second part of the study included the major agricul-
tural processing industries that qualify for 20 weeks of par-
tial overtime exemption—10 weeks under section 7(c) and
10 weeks under section 7(d) ...

Secretary of Labor Shultz, in his Report to the N inety-first Con-
gress in January 1970 on Minimum Wage and Maximum Hours Stand-
ards under the FILSA, stated :

The study of overtime exemptions available to the agricul-
tural handling and processing industries indicates the need
for re-appraising the favored position which has long been
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given these industries through exemption from the 40-hour
maximum workweek standar%. 1t is my recommendation that
the exemptions currently available under section 7 (e);7(d);
13(b) (14), (15) and (16) be phased out.

The detailed survey which accompanied the Secretary’s report out-
lined various reasons for this recommendation. Among these were the
following :

(1) Existing exemptions are not fully utilized.

(2) Many processing establishments are now paying pre-
mium rates for hours over 40 a week.

(3) Currently, some industries which qualify for 20 weeks
of exemption are less seasonal than others which qualify for
14 weeks.

(4) A 40-hour basic straight-time standard would elimi-
nate inequities which currently exist between employers who
now pay premium overtime rates either because they elect to
do so voluntarily or because they are covered by a collective
bargaining agreement and employers who avail themselves of
the overtime exemption.

(5) Additional jobs could be created by second- and third-
shift operations in those industries where large shipments of
raw materials are received in relatively short periods.

(6) Technological advances in recent years have length-
ened the storage life of perishable products.

(7) Grower-processor contracts permit the processor to
specify the time for planting, harvesting and delivery, and
thus make possible better work-scheduling.

While all of these findings were important to the Committee in its
deliberations, two items were of paramount significance. The first was
that there has been a sharp reduction in overtime hours during the
periods when exemptions were likely to be claimed. The second was
the ease with which the processing industries adjusted to the par-
tial cut-backs in overtime exemptions which were made in the 1966
amendments to the Act. Claims of adverse effects advanced during
the 1966 deliberations just did not materialize. There is every indica-
tion that the industry can now make a similar adjustment to the re-
moval of these special exemptions.

Although the Committee did not remove the 13(b) (14) and 13(b)
(16) overtime exemptions for country elevators and transportation
of fruits and vegetables, it was recoghized that the same considera-
tions which had resulted in the removal of the other agricultural proc-
essing exemptions could have been applied to the 13 (b) (14) and 13(b)
(16) exemptions. The Committee chose to retain these exemptions at
this time, but clear evidence of necessity will have to be presented if
these exemptions are to be retained in the future.

Railroad and pipelines

The Fair Labor Standards Act currently exempts from the overtime
provisions of the Act any employee of an employer subject to the pro-
visions of Part I of the Interstate Commerce Act.

Part I of the Interstate Commerce Act pertains to railroad employ-
ecs and employees of oil pipeline transportation companies.
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The Committee bill would retain the overtime exemption for rail-
road employees but would remove the overtime exemption for em-
ployees of oil pipelines. :

The Committee, in reviewing the historical basis for this exemption
found that there was no testimony with respect to oil pipeline trans-
portation companies.

This industry was apparently exempted because it is covered along
with railroads under part I of the Interstate Commerce Act and a
case had been made for exempting railroad employees.

The Committee has concluded that there is no basis for continuing
to provide an overtime exemption for employees of oil pipelines. Em-
ployees of gas pipelines are now covered by the overtime provisions
of the FLgA. The action of the Committee eliminates a long-time
competitive inequity between oil pipelines and gas pipelines.

Seafood processing

S. 1861 repeals the overtime exemption currently available in Sec-
tion 13(b) (4) for “any employee employed in the processing, market-
ing, freezing, curing, storing, packing for shipment, or distributing
of any kind of fish, shellfish, or other aquatic forms of animal or vege-
table life, or any product thereof.”

The Fair Labor Standards Act as originally enacted provided an
exemption under Section 13 (a) (5) for:

“Any emfloyee employed in the catching, taking, harvesting, culti-
vating, or farming of any kind of fish, sl%ellﬁsh, crustacea, sponges,
seaweeds, or other aquatic forms of animal and vegetable life, includ-
ing the going to and returning from work and inc%uding employment
in the loading, unloading, or packing of such products for shipment or
in propagating, processing, marketing, freezing, canning, curing, stor-
ing, or distributing the above products or byproducts thereof.”

The 1949 amendments retained the complete exemption for fishing
and processing, except canning. The minimum wage exemption for
canning was eliminated, but the overtime exemption was retained
under a new Section 13(b) (4). ‘

The 1961 amendments removed the minimum wage exemption for
employees employed in “onshore” operations, suc%l as processing,
marketing, distributing and other fish-handling activities. The over-
time exemption for “onshore” operations was retained by adding such
operations to the exemption already provided for the canning of sea-
food under Section 13(b) (4).

Removal of the overtime exemption for seafood canning and proc-
essing is part of the Committee’s effort to achieve parity under the
law for all workers to the maximum extent possible at this time.

Local transit -

Currently, the overtime provisions of the Fair Labor Standards
Act do not apply with respect to any driver, operator, or conductor
employed by an employer engaged in the business of operating a street,
suburban, or interurban electric railway, or local trolley or motorbus
carrier, if the rates and services of such railway and carrier are sub-
ject to regulation by a State or local agency.

The Committee bill would eliminate this overtime exemption in three
steps, except with respect to time spent in “charter activities” under
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specified conditions. The hours of employment will not include hours
spent in charter activities if— (1) the employee’s employment in such
activities was pursuant to an agreement or understanding with his
employer arrived at before engaging in such employment, and (2) if
employment in such activities is not part of such employee’s regular
employment. These conditions are set so as to emphasize that the Com-
mittec intends that hours spent in “charter activities” as a part of
the regular workday or workweek are to be included in the definition
of “hours worked” under the Act. : '

The Committee has been persuaded that the transit industry has
been adjusting to a shorter workweek for some time now. Collective
bargaining agreements typically call for overtime after 40 hours a
weck—and in many cases after 8 hours a day. A large segment of the #
industry is now covered by such contracts. In addition, an overtime
standard was applied to nonoperating employees of the industry by the
1966 amendments. The Committee bill requires that employees be paid
time-and-one-half their regular rate of pay for all hours over 48 per
week, beginning with the effective date; after 44 hours, 1 year later;
and after 40 hours at the end of the second year and thereafter. This
gradual approach ensures ease of adjustment. :

It is noted that by virtue of the Committec’s action on coverage of
State and local government employment, together with its action on
overtime pay in the local transit industry, operating employees of
publicly and privately owned transit companies will be treated
identically.

A question was raised concerning the applicability of the overtime
provisions of the Act in the case of certain collective bargaining agree-
ments involving local transit in the New York area which provide for
straight-time pay for certain off-duty hours. The Committee notes
that section 7(e) (2) of the FLSA provides that “payments made for
periods when no work is performed due to . . . failure of the em-
ployer to provide sufficient work . . . are not made as compensation
for hours of employment.” The Committee also notes that the Depart-
ment of Labor’s regulations concerning “Hours Worked” contain the
following provision (29 C.F.R. 785.16(a)) :

“OFF DUTY”

“(a) General. Periods during which an employee is completely re-
lieved from duty and which are long enough to enable him to use the
time effectively for his own purposes are not hours worked. Ie is not
completely relicved from duty and caunot use the time effectively for
his own purposes unless he is definitely told in advance that he may
leave the job and that he will not have to commence work until a
definitely specified hour has arrived. Whether the time is long enough
to enable him to use the time effectively for his own purposes de-
pends upon all of the facts and circumstances of the case.”

Hotels, motels, and restaurants

S. 1861 eliminates the complete overtime exemption for employees
employed by hotels. motels and restaurants and substitutes a limited
overtime exemption. S. 1861 requires the payment of time and one-half
the regular rate of pay for all hours over 48 in a week on the effective
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date, and for hours after 46 in n week at the end of the first year and
thercafter.

In setting an overtime standard for employecs of hotels, motels and
restaurants the Committee recognized that the length of workweeks
have been declining in these activities. It is interesting to note that
when minimum wage coverage was extended to these workers by the
1966 amendments, the Department of Labor reported to the Congress
that there was a reduction in the prevalence of long workweeks in these
industries, even though an overtime exemption was retained.

Tip allowance

S. 1861 modifies section 3(m) of the Fair Labor Standards Act by
reducing the tip allowance against the minimum wage from 50 per-
cent to 40 percent of the minimum wage, by requiring employer ex-
planation to employces of the tip credit provisions, and by requiring
that all tips received be paid out to tipped employees.

Currently, the law provides that an employer may determine the
amount of tips received by a “tipped employec” and may credit that
amount against the applicable minimum wage, but amount so credited
may not exceed 50 percent of the minimum rate, Thus, a tip credit of up
to $.80 an hour may currently be deducted from the minimum wage of
a tipped employce. (A tipped employee is defined as an employee who
customarily and regularly receives more than $20 a month in tips.)

The Committee was concerned with the entire problem of tips as
wages and the concept of allowing tips to be counted as part of the
minimum wage. The Committee reviewed the study of tips presented
to the Congress by the Department of Labor in 1971. The Committee
also examined provisions of State minimum wage laws which permit
the counting of tips toward a minimum wage.

The Committee was impressed by the extent to which customer tips
contributed to the carnings of some restaurant and hotel employees in
March 1970 (the date of the Labor Department survey). After re-
viewing estimates of tips in this report, the Committec was persuaded
that the tip allowance could not be climinated at this timo as proposed
in 8. 1861, but that it should be reduced.

The Labor Department study showed that about one-third of the
tipped employees in hotels and motels and one-quarter of the tipped
employees in restaurants reccived less than 80 cents an hour in tips.
Also, the Committee found that in February 1971 not a single State
which provided for a tip allowance againsf the minimum wage, al-
lowed more than 80 cents per hour to be counted.

The 40-percent rule under S. 1861 would retain the 80 cents-allow-
ance (88 cents when the minimum rate goes to $2.20) but does not ex-
pand the reliance on tips to supply the minimum wage.

The Committec tip credit provision is designed to insure employer
responsibility for proper computation of the tip allowance and to
make clear that the employer is responsible for informing the tipped
employee of how his wage is caleulated. Also the bill requires that the
employer must explain the tip provision of the Act to the employee
and that all tips received by tipped employees must be retained by
tipped employces. This latter provision is not intended to discourage
the practice of pooling tips or sharing tips with busboys and counter-
men, but rather to require that the total amount of tips received by
all tipped employees be paid out to such tipped employees.
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Nursing Homes

_The Fair Labor Standards Act currently provides a partial over-
time exemption for employees of nursing homes. The Act provides an
overtime exemption for any employee of a nursing home who receives
compensation for employment at time and one-half his regular rate
of pay for all hours in excess of 48 in a week.

The Committee bill would reduce the straight time workweek to
46 hours one year after the effective date and to 44 hours a year later.
This gradual reduction in the basic workweek should present no prob-
lem to the industry.

According to a 1969 report of the Department of Labor there had
been a marked decline in average hours per week of nonsupervisory
employees of nursing homes between April 1965 and October 1967.
The report indicates that the application of a 48-hour workweek stand-
ard to nursing homes on February 1, 1967 had very little effect as only
a small proportion of the workers worked over 48 hours a week even
before the Act was extended to the industry. In April 1968, less than
15 }'ifrcent of all nursing home employees worked over 44 hours in a
week.

Salesmen, Partsmen, and Mechanics

S. 1861 repeals the overtime exemption currently available under
section 13(b) (10) for partsmen and mechanics in nonmanufacturing
establishments primarily engaged in selling or servicing automobiles,
trailers or trucks, but retains the overtime exemption for salesmen in
these establishments.

S. 1861 also repeals the overtime exemption for salesmen, partsmen
and mechanics in nonmanufacturing establishments primarily engaged
in selling or servicing aircraft.

S. 1861 retains the overtime exemption in Sec. 13(b) (10) for sales-
men, partsmen, and mechanics in nonmanufacturing establishments
primarily engaged in selling or servicing farm implements.

The Committee was persuaded that the application of an overtime
standard to partsmen and mechanies in auto, truck and trailer dealer-
ships, and to the presently exempt employees in aircraft dealerships
would be likely to generate additional jobs, and to promote the train-
ing of workers to fill the job. If the industry continues to expand serv-
ice hours. as recent. trends indicate, the overtime penalty should pro-
vide considerable stimulus to the creation of new jobs at a time when
our economy is experiencing high unemployment rates and the training
necessary for meaningful employment in this industry is or should be
readily available.

(lotton Ginning and Sugar Processing Workers

S. 1861 repeals the year-round overtime exemption for cotton gin-
ning and sugar processing employees in section 13(b) (15) of the Fair
Tabor Standards Act, but retains the exemption for employees engaged
in processing maple sap into maple syrup or sugar.

The 1970 Report of the Department of Labor on the Agricultural
MTandling and Processing Industries includes the recommendation of
the Seccretary of Labor that “consideration should be given to the
phasing out of the overtime exemptions currently available to the
agricultural handling and processing industries under section 7(e)
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and 7 (d? of the Fair Labor Standards Act. . . . . Although focusing

primarily on sections 7(c) and 7(d) of the Act, the survey data also

indicate that there is no sound basis for the continuation of the year-

K}und exfz’mptions available under sections 13(b) .. .. (15) of the
ct. ...

The Committee is impressed by the various types of government
protection enjoyed by employers in the cotton ginning and sugar proc-
essing industries. The Federal Government has reduced employer risks
in these activities through subsidies. Federal controls, and quotas. Thus,
the committee can find no justification for denying overtime protec-
tion to the employees in these industries, who are typically paid no
more than the minimum wage, and who work extremely long hours.

Catering and Food Service Employees

S. 1861 phases out the complete overtime exemption for employees
of retail and service establishments who are employed primarily in
connection with the preparation or offering of food or beverages either
on the premises or by such services as catering, banquet, box lunch, or
curb or counter service, to the public, to employees, or to members or
guests of members of clubs.

S. 1861 requires that catering and food service employees be paid
time and one half their regular rate of pay, for hours over 48 per week
on the effective date, for hours over 44, after 1 year, and for hours
over 40, after the second year.

The elimination of the special exemption for food service employees
in retail service establishments eliminates a disparity in work stand-
ards for employees of the same establishment. For example, food serv-
ice employees in covered retail establishments are now exempt from
the overtime provisions of the Act while retail clerks, in the same
establishments, are covered by both the minimum wage and overtime
standard. This has been a major source of friction.

It is expected that the gradual phasing out of the overtime exemp-
tion will eliminate excessively long hours in food service and catering
activities and thus generate additional jobs. Also treatment of food
service employees in this manner permits a similar phasing out of the
overtime exemptions for bowling establishments, an exemption predi-
cated in large part upon the food service aspects of such establish-
ments.

Bowling Establishments

The Fair Labor Standards Act currently exempts from the over-
time provisions of the Act any employec of a bowling establishment
if such employee receives compensation for hours in excess of 48 in a
workweck at time and one-half the employee’s regular rate of pay.

The Committee bill would reduce the straight-time workweek to
44 hours, 1 year after the effective date and to 40 hours, 1 year later.

The Committec notes that bowling fees have advanced by 18 percent
since 1967. At the same time, pinsetting machine technology has im-
proved and automatic pinsetters have replaced hand pinsetters
throughout the industry. Overtime coverage is easily compatible with
the operative characteristics of the industry. The use of automatic pin-
setters has eliminated problems which had previously resulted from
daily hourly fluctuations in patronage.
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Resident Employees of Apartment Buildings

3. 1861 adds a new overtime exemption to the Fair Labor Standards
Act for any employce employed by an owner of an apartment building
or by a management agent on behalf of the owner provided that (A)
such employee resides In that apartment building and (B) the gross
annual rentals of such building are less than the gross annual sales
specified in Section 3 (s) of this Act.

The Committee recognizes that the Department of Labor has issued
regulations and interpretations regarding hours of work for employ-
ces residing on employer’s premises. These state that an employee who
resides on his employer’s premises on a permanent basis or for ex-
tended period of time is not considered as working all the time while
on the premises. The Department of Labor agrees that it 1s difficult
under these circumstances to determine the exact hours worked and,
therefore, accepts any reasonable agreement of the parties which takes
into account all of the relevant facts.

The Committee, in enacting this overtime exemption, expects that
this exemption will not encourage overtime work at straight-time
rates. Rather, this exemption is designed to indicate that the Com-
mittee accepts as reasonable the present interpretation that “hours
worked” for employees residing on employer’s premises may be deter-
mined by the employer and employees.

Dry Cleaning Drirer-Salesmen

The Committee bill creates a separate overtime exemption for whole-
sale dry cleaning driver-salesmen who customarily work irregular
hours in performing services for establishments offering dry cleaning
services to the public. In order to qualify for the exemption, more
than one-half of such employee’s annual compensation must repre-
sent commissions based on performing such services.

The Committec amendment involves only a small number of driver-
salesmen in the wholesale dry cleaning business who provide the im-
portant linkage between the retail tailor shops and the large wholesale
dry cleaning establishments. It should be emphasized, however, that
the amendment provides for an overtime exemption only. The amend-
ment is consistent with the cxemption currently applied to outside
salesmen generally. The Committee wishes to affirm its view that the
amendment is designed to meet a unique situation concerning these
particular outside driver-salesmen and should not be construed as a
limitation on FLSA coverage of other laundry and dry cleaning
employees.

[louse Parents for Orphans

S. 1861 provides a new overtime exemption for any employee who
is employed with his spouse by a private nonprofit educational insti-
tution to serve as the parents of children—

A. Who are orphans or one of whose natural parents is deceased,
and

B. Who are enrolled in such institution and reside in residential
facilities of the institution, while such children are in residence at
such institution, if such employee and his spouse reside in such facili-
ties, receive without cost, board and lodging from such institution, and
are together compensated, on a cash basis at an annual rate of not
less than $10,000.
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The Committee, in cnacting this amendment, was primarily inter-
ested in insuring that couples who serve as house parents for orphans
in educational institutions would be assured suflicient flexibility in
work standards to protect the interest of the orphans during the pe-
riods when such orphans reside in such institutions.

The Milton ITershey School in Hershey, Pennsylvania is one such
institution. The Hershey school is a residential vocational school for
orphan boys. The students live in 103 separate cottages of 10 to 15
boys each. A married couple lives in each cottage, serving as house-
parents to the boys therein, The Committee felt that imposition of
overtime coverage in this very special employment situation would
result in an especially difficult financial and recordkeeping situation
for such institutions. Above all, this would impinge on the intimate
child-parent relationship that these institutions seck to foster,

The Committec considered, but did not approve, & minimum wage
as well as an overtime exemption for such employeces. Thus these
house parents are subject to the minimum wage provisions of the
Act. It would appear that an employce and his spouse who serve as
house parents of orphans in a nonprofit educational institution, who
are pald not less than $10,000 a year in cash wages, and who receive
without cost, board and lodging from such institutions would probably
be found to be paid in compliance with the minimum wage require-
ments of the Act. However, the Committee wishes to reaffirm that these
house parents are not so much hourly workers as they are substitute
parents whose duties could occur at any time.

The Committee recognizes that the Labor Department has issued
special rules for calculating “hours worked” for employees residing
on employer’s premises, including such house parents.

It is the Committee’s understanding and intent that as to hours
worked by such resident employces, the Labor Department will accept
any reasonable agreement of the parties which takes into consideration
all the pertinent facts surrounding such employment.

CITITD LABOR EXEMPTION FOR CERTAIN NEWSBOYS

Newspaper delivery boys are presently exempt from the child labor
restrictions of the FLSA. Under regulations issued by the Labor De-
partment, however. those newsboys who deliver daily papers are treated
differently from those who deliver newspapers one or perhaps two
days a week and deliver supplements (in the form of circulars or ad-
vertising materials published by the newspaper) on the remaining
days. Under the present regulations, only newsboys delivering daily
newspapers are considered cligible for the child labor exemption.
Newsboys who deliver newspapers on other than a daily basis and de-
liver other printed materials such as shopping guides, handbills, or
other type of advertising material on non-newspaper days lose the
exemption.

In an effort to climinate this inequity, the Committee bill includes
an amendment extending the child labor exemption, though not the
minimum wage and overtime exemptions, to newsboys who deliver
shopping news advertising, and other similar supplements published
by the newspaper, on non-newspaper days.
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YOUTH AND FULL-TIME STUDENTS

The present Act contains a number of provisions which provide
flexibility in the application of minimum wage rates to youth. Thus,
under the present law:

1. Under special certificates, full-time students may be employed at
85 per cent ofl the applicable minimum wage in covered retail and serv-
ice establishments and on covered farms.

2. No minimum wage or overtime standard applies to workers in sea-
sonal recreational and amusement establishments. This is an industry
which employs many young people and such employment continues to
be outside the scope of the Fair Labor Standards Act.

3. For non-covered retail and service enterprises, no wage-hour
standards apply.

4. In agriculture, youths 16 and under may be paid less than the
applicable minimum hourly wage, provided that they are paid at the
same piece rates as adults. ‘

5. The Act continues to provide for a certification program for learn-
ers, apprentices, and messengers at less than the minimum wage pur-
suant to regulations issued by the Secretary of Labor.

This is not intended as an exhaustive list. It is designed to show
the wide assortment of activities that will remain either outside the
scope of the Act or for which student or learner rates are allowed
under a certification procedure.

The Committee gave the most careful consideration to these provi-
sions of the law, and to proposals to establish an across-the-board
youth differential.

The Committee agreed to add educational institutions to those activ-
ities which are currently permitted to employ full-time students under
special certificates issued pursuant to regulations of the Secrctary of
Labor at a rate not less than 85 percent of the applicable minimum
wage, only after reviewing the entire situation with respect to youth
unemployment and subminimum wages and afer rejecting by a vote of
13-4, a motion to amend the law to provide for a general youth
differential.

The Act currently permits the employment of full-time students on a
part-time basis (or full-time during vacations and holidays) in retail
and service establishments and in agriculture under special certificates
issued pursuant to regulations of the Secretary of Labor at a wage rate
not less than 85 percent of the applicable minimum wage. These certifi-
cates are issued to the extent necessary in order to prevent curtailment
of opportunities for employment.

Prior to the 1961 amendments to the Act, there were no provisions
relating to the employment of full-time students at subminimum rates.
In revising section 14 of the Act to include full-time students, the Con-
gress sought, through the issuance of certificates, to provide an incen-
tive for employers to hire students while providing assurances that
adult workers would not be adversely affected.

This consideration was clearly spelled out in the report accompany-
ill(;%lH.Ri13)935 (H. Rept. No. 75, 87th Congress, 1st Session, March 13,

961, p. :
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“The purpose of this provision is to provide employment oppor-
tunities for students who desire to work part-time outside of their
school hours without displacement of adult workers.”

The 1966 amendments to the Act further revised section 14 with
respect to full-time students in retail and service establishments and
added a provision for students in agriculture.

The report accompanying ILR. 13712 (II. Rept. No. 1366, 89th
Congress, 2nd Session, March 29, 1966) explained that the full-time
student certificates were to be issued to “students regardless of age
(but in compliance with the applicable child labor laws)”, and re-
peated the basic objectives of these provisions—to provide employ-
ment opportunities for students outside of school hours without dis-
placement of adult workers,

The Committee agrees with the statements expressed in the 1961 and
1966 reports and proposes in S. 1861 to expand the scope of section 14
of the Act in order that educational institutions may be available as
employment opportunities for students. The committee bill, however,
retains the certification procedure, as it now exists, to insure that stu-
dents will not be used to displace other workers. It bears noting that
educational institutions should be able to meet the requirements of the
certification program with relative ease, because students have tradi-
tionally been employed in the type of jobs for which certification will
be requested. Thus the likelihood of adult displacement is diminished.

The Committee rejected a proposal that the FLSA be amended by
repealing the special student certification program and replace it with
a blanket subminimum wage of $1.60 or 80% of the statutory rate for
young people below the age of eighteen and for full-time students up
to the age of 21.

The Committee’s rejection of this special subminimum rate was
based on the conviction that this would violate the basic objective of
the Act and that such a standard would contribute to rather than ease
the critical problem of unemployment because it would encourage the
displacement of older workers.

The Committee was disturbed by the following statement of Secre-
tary of Labor Hodgson in his prepared testimony :

“I recognize that therc may be some concern that a lower
minimum wage for young people under age 18, for full-time
students, and for young job-starters may reduce employment
opportunities for older workers. 7'here may be some #isk in
marginal cases. (Italics added.)

The Committee is aware that the minimum wage worker is typi-
cally regarded as a “marginal” worker. Thercfore, the Secretary’s
statement was not reassuring.

The Committee was also unconvinced that an increase in the mini-
mum wage rate would result in aggravating youth unemployment.
Indecd, Secretary Hodgson’s testimony echoed the conclusion of the
Labor Department study of youth unemployment that no relationship
has been established between the minimum wage and youth unem-
ployment: )

“Well, if you are asking for proof, as that document sets forth,
there is no proof. There have been a great many economists and a
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great many studies on this that recommend this change and indi-
cate that it would stimulate cnployment.

“What we have here is, until we actually try this arrangement
in this country and see what it will accomplish, proof in the tradi-
tional sense of that term is simply not available.”

The Committee also rejected the theory, advanced during the hear-
mgs, that it should ignore the possible consequences of a subminimum
rate for youth on eniployment opportunities for adults because of the
availability of public assistance or welfare programs for unemployed
adults.

The Fair Labor Standards Act enacted 33 years ago had as its stated
objective the elimination of “living conditions detrimental to the main-
tenance of the minimum standard of living necessary for health, effi-
ciency and general well-being of workers.”

[ts basic purpose has been and continues to be the raising of wages
of that small proportion of employees at the bottom of the wage scale
who are in no position to bargain for themselves. 1t is not a substitute i
for collective bargaining or the operation of the free labor market. It
protects the fair employer from unfair competition from employers
willing to pay substandard wages. The minimum wage set under the
Fair Labor Standards Act 1s not an nverage wage. By definition, it
is the “lowest” wage which may be paid employees tn activities covered
by the Act. It is paid to the unskilled, untrained, inexperienced worker
who frequently is voung or black or n woman.

The minimum wage rate, not nunlike the occupational wage rate,
is a wage for a joh— not for the age or sex or color of the person doing
the job. That has been the way that wage determinations have tradi-
tionally been made in this country.

Those who recommend a subminimum wage as a solution to the un-
employment problem appear to have serious misconceptions about the
minimum wage and. in fact, about the role of wages in general.

There is no evidence to support the idea that low wages create jobs.
Actually, what evidence there is points in the opposite direction. Iut-
{ing money in the hands of low-wage workers is the most direct way
of creating purchasing power—high-velocity dollars—and hence addi-
tional jobs.

To conelude that emplovers would hire workers whom they didn’t
really need because wages are low not only ignores the whole concept
of business-for-profit but also omits from consideration all the other
labor-cost factors such as employment, recruiting, supervision, social
seenrity, workmen’s compensation. unemployment insurance, pension
plans, hospitalization, medical plans—all of which are considered
before new jobs are ereated.

Not only is it clear that a subminimum wage is not the solution to
the teenage unemployment. problem. there is considerable doubt as to
whether the problem being discussed i tecnage unemployment or dis-
erimination in emplovment because of race.

A few figures will help to show that the color problem overshadows
the age nroblem.

In 1971, there were more than 6 million emploved teenagers aged 16
to 19. This was 2 million more than in 1961 and represented a 50 per-
cent increase over the decade. Teenagers held almost 8% of all jobs
in 1971 as compared with 6% in 1961. The single most important
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reason for the relatively high unemployment rate for teenagers is the
dramatic 41% increase in the teenage population during the decade
of the 60°s. .

As far as tecnagers are concerned, the decade of the 70’ should case
the problem. Tn contrast to a 41% population growth of tecnagers in
the 60’s, & modest 12% 1is the outlook of the 70%.

Actually. the rate of teenage unemployment was approximately the
same in 1971 as in 1961 and was higher in 1963 than in 1971, Also, the
teenage unemployment rate vis-a-vis the adult rate (20 and over) was
better in 1971 than in any year since 1962.

i+ While overall employment of teenagers was significantly higher in
1969 than in 1968 and continued to increase in 1970 and in 1971, non-
white teenagers lost jobs in both 1970 and 1971. Between 1969 and 1971
there was a 3 percent increase in white teenage employment but a
12 pereent drop in nonwhite teenage employment.

In 1971, the unemployment rate for nonwhite tecnagers was 81.7% ;
for white teenagers, 15.1%. For nonwhite adults (20-24) the rate was
15.2%. As reflected in these figures color is more significant than age.

The committee was particulary struck by the fact that the unem-
ployment rate in 1970 for nonwhite high school graduates (age 16
to 24) was 34.3% as compared with 24.9% for white high school
dropouts.

Even these few figures convineed the committee that combining un-
employment statistics for nonwhite and white teenagers and labelling
the result a teenage problem. tended to disguise the real problem facing
us today. And that is discrimination in employment because of color.

In rejecting the concept of a subminimum wage rate based on age,
the committee was impressed by the findings in the Department of
Labor study “Youth Unemployment and Minimum Wages” Bulletin
1657. This report, prepared by the Department of Labor in 1970, is a
comprehensive report on the relationship between minimum wages
and youth unemployment. The report states that the various studies

i failed to establish any relationship between youth unemployment and
the minimum wage. To quote some of the major findings in this report :

In general, the most important factor explaining changes
in teenage employment and unemplovment has been general
business conditions as measured by adult unemployment rate.

Not one of the local offices of the Employment Service
(ES) cited the recent hike in the minimum wage or the
extension of coverage under the Federal Fair Labor Stand-
ards Act as responsible for the change between June 1966
and June 1969 in the total number of nonfarm job openings
available to teenagers, or which specified a minimum age of
16-19 years of age or 20 years old or over.

In nearly all of the States covered by the study. differential
minimum wage rates applicable to youth. including exemp-
tions, appear to have little impact on the employment of
youth in 1969.

On the basis of our examination (with respect to foreign
experience) however, it appears reasonable to conclude that
wage differentials are less important factors than rapid eco-
nomic growth, structural and technological shifts, national
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full employment, relatively low mobility rates, and the rela-
tive shortage of young workers. A similar confluence of these
factors in the American economy might well have similar
cffects on youth employment regardless of the wage structure.

This same study provides information on the failure of employers
who are now authorized to employ students at less than the minimum
wage to make full use of this authorization. Only 42% of the hours
authorized were actually used, which belies the argument that certifi-
cates are too difficult to obtain. A significant number of employers
noted that tecnagers were unwilling to work at less than the minimum
wage. Many employers noted they were fully staffed. They indicated
no interest in creating additional jobs at subminimum rates.

Furthermore, our experience following previous raises in the mini-
tnum wage rate does not, show any conneection bet ween minimum wage
levels and youth unemployment.

The Committee thus rejected the efforts to legislate wage discrimi-
nation solely on the basis of age. It did so for all of the previously
stated reasons. It was also very cognizant, however, of the ultimate
recognition by society of the necessity and propriety for equal treat-
ment of young adults. It would be entirely inconsistent with the recent
granting of the right to vote to 18 years olds to make second class wage
carners out of this large working population. It is also entirely incon-
sistent with the Nation’s goal of reducing unemployment among heads
of families to create a massive pool of workers at substandard wages.
It was considered unacceptable to this Committee to freeze young
adults, many of whom are heads of households or the sole support of
families, at substandard and subpoverty wages.

The committee is vitally interested in all programs which will stim-
ulate the economy and generate additional jobs for all the unemployed.
A healthy, thriving economy is the best antidote to unemployment.
Wage-cutting is not and has never been a route to economie prosperity.
The Committec is opposed to a youth wage or a black wage or any
other such arbitrary subminimum wage under the Fair Labor Stand-
ards Act.

The Committee continues to be concerned with the high level of un-
employment. The May 1972 report of the Bureau of Labor Statistics
(released 6/2/72) states that the overall unemployment rate remained
unchanged at 5.9 percent. It continues:

“Although the overall jobless rate was unchanged over the
month, there were some diverse movements among the major labor
force groups. The rate of unemployment for adult women rose
from 5.4 to 5.9 percent, a return to the levels prevailing late last
fall; most of this increase occurred among those 20-24 years of
age. The teenage unemployment rate, on the other hand, dropped
from 17.3 to 15.7 and was at its lowest point in almost 2 years.”
(Emphasis added)

The May 1972 report of the Bureau of Labor Statistics contains
inany other figures which challenge the position of those who would
concentrate on only one facet of the unemployment problem—youth un-
cmployment—rather than facing up to the overall unemployment
crisis.
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The report shows that the unemployment rate for white workers de-
clined from 5.4 percent to 5.3 percent over the month while the rate
for black workers increased from 9.6 to 10.7 percent, higher than a year
ago. Other groups for which unemployment was higher in May 1972
than in May 1971 included adult men, adult women, household heads,
married men and full-time workers.

The cconomy needs to be stimulated to create additional jobs. It does
not need subminimum wages and job substitution.

EMPLOYMENT OF ILLEGAL ALIENS

The Committee amended the FLSA to impose a penalty for the
“knowing” employment of illegal aliens. The amendment has three
aspects as follows:

A. It adds to the criminal penalties already found in the Act for
other violations, a misdemeanor criminal penalty ($1,000 fine, or one
year imprisonment for each alien) for the knowing employment of
an illegal alien by any employer covered by the FLSA. This is in-
tended only to equalize the risk so that employers may find less incen-
tive to employ illegals and less opportunity to use such employment
as a way around the laws the Congress has enacted to protect labor
standards.

B. It adds another disincentive to the employment of illegals by
providing that government contracts subject to the customary pre-
vailing wage and safe and healthful working conditions clauses of
the Davis-Bacon, Walsh-Healey and McNamara-O’Hara Acts, must
also contain assurances that illegal aliens will not be employed on the
contract work or the employer may face contract cancellation and the
other penalties of the relevant Act.

C. It limits the right of the Secretary or the Attorney General to
make blanket “class” exemptions to this part of the Aect. Without
eliminating any existing right to make exceptions or exemptions, by
rule and regulation, it does provide that as far as this provision
is concerned cach exemption must be granted on its own individual
merits and exemptions may not be granted for entire industries, com-
munities or seasons. It is not intended that the ban on the employment
of illegals or the punishment for such employment should be waived
simply because in the past it may have been the custom to look the
other way in particular cases.

Estimates of the number of job-holding illegal aliens in the United
States vary substantially from 1,500,000 to as high as 10,000,000. The
official records of the Immigration and Naturalization Service, which
are limited only to those illegals who have been apprehended, show
420,126 illegals were apprehended in the United States in F.Y. 1971,
an increase in apprehensions of over 300 percent in the past five years.

The impact on labor standards of the “illegal alien” has long con-
cerned this Committee, and particularly the Migratory Labor Subcom-
mittee, for many illegals are employed in agriculture along our border
areas with Mexico. The number of illegals in the job market creates
a serious diminution of job possibilities for our already swollen
ranks of unemployed and underemployed and for returning Viet Nam
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veterans. Too often the presence of illegals permits employers to ex-
ploit workers, for their “illegal” status makes it unlikely that they
will complain about substandard conditions. Especially at a time when
unemployment levels are high. there is no justification for permitting
the continuous use of illegal foreign workers to undercut this coun-
try’s job market.

By “illegal aliens” the Committee is referring to a person who
enters the United States unlawfully and finds work here or a person
who enters the country lawfully and then violates the conditions of
his admission with respect to employment. Insofar as any alien in
an illegal or temporary status is authorized by the Attorney General
to accept employment, then his employment by an employer would
not be affected by this proposed provision.

More important is that insofar as-an alien who is illegally present
in this country had concealed his status from his employer, the em-
ployer would not be affected by the amendment. Such eases are covered
in large measure by our immigration laws, over which the Committee
has no jurisdiction.

Tt is the intent of the Committee that the amendment apply to em-
ployers covered by the Act who knowingly employ illegals. In a
great many cases, the employer and the illegal alien closely collaborate
I a venture in which the risks and prospective profits are quite un-
equally shared. Specifically, the knowing employer of illegal alien
labor stands to gain in terms of not having to pay standard wages or
Iringe benefits, while he risks absolutely nothing. Because of the very
nature of the worker’s illegal status, he is subject not only to exploita-
tion while on the job, but if he complains about his treatment, law
enforcement authorities may be called upon to deport him back to
his home country. Many times, in such situations, the employer loses
only the time it takes him to find the next illegal alien.

It is very important to note that the Committee intends that this
provision be enforced in a manner which prohibits the harassment of
Mexican-Americans and the denial of basic human rights. In this way,
employers would no longer be able to create two classes of employees—
illegal alien laborers who are paid less and subjected to miserable
housing and other working conditions, and domestic citizens who re-
ceive slightly better pay and treatment. By so doing, we have climi-
nated the economic incentive for exploitation of alien laborers and
diminished the likelihood of employers playing off one class of workers
against another.

FQUAL PAY FOR EQUAL WORK

The bill extends equal pay protection to workers employed in exccu- -
tive, administrative and professional capacities, as well as elementary
and secondary school teachers, academic administrative personnel, and
outside salesmen.

The Equal Pay Act, which was enacted in 1963 and became effective
on . June 11,1964, outlaws wage discrimination because of sex. The cate-
gories of employees who are presently outside the scope of the equal
pay standard are excluded primarily because the Act did not remain
a separate statute as initially contemplated, but was incorporated into
the FLSA complete with FLSA exclusions and exemptions., These
exclusions were developed for reasons unrelated to wage discrimina-
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tion and to apply them to an anti-wage discrimination standard was
based on the fact that it would be simpler to administer if it was co-
extensive with minimum wage coverage.

Kqual pay is now a well-recognized and accepted standard and
the time has come to end exclusions which were at best “transitional”
in nature.

The need for an equal-pay standard is at least ag great or greater in
the areas to which the standard is now inapplicable as in the areas to
which it applies. The statistical evidence is persuasive that the more
education and experience a woman worker has, the greater the earn-
ings gap between her and a man with the same amount of education
and experience. Furthermore, there is a considerable body of informa-
tion which indicates that prohibitions against all forms of diserimina-
tion on account of sex under Title VII of the Civil Rights Act of 1964
has had little impaect on insuring equal pay for equal work in execu-
tive, administrative, and professional categories.

The equal pay provision of the FLSA has proven to be an effective
means of eliminating wage disecrimination based solely on sex in activi-
ties covered by the standard. It is expected that extending the stand-
ard to other activities will be equally effective in eliminating the re-
maining areas of wage discrimination.

NONDISCRIMINATION ON ACCOUNT OF AGE IN GOVERNMENT
EMPTLOYMENT

S. 1861 amends the Age Discrimination in Employment Act of 1967
(PL 90-202) to include within the scope of coverage, Federal, State
and local government employees. This amendment is similar to a pro-
posal first introduced by Senator Bentsen as S. 3318, and then as an
amendment to S. 1861. The amendment is a logical extension of the
Committee’s decision to extend FLSA coverage to Federal, State, and
local government employees.

The ADEA prohibits discrimination in employment on the basis of
age in matters of hiring, job retention, compensation, and other terms,
conditions or privileges of employment. Protection under the Act is
limited to individuals who are between the ages of 40 and 65. .

The Committee recognizes that the omission of government workers
from the Age Discrimination in Empleyment Act did not represent a
conscious decision by the Congress to limit the ADEA to employment g
in the private sector. It reflects the fact, that in 1967, when ADEA was /
enacted, most government employces were outside the scope of the
FLSA and the Wage Hour and Public Contracts Divisions of the
Department of Labor, which enforces the Fair Labor Standards Act,
were assighed responsibility for enforcing the Age Discrimination in
EKmployment Act.

As the President said in his message of March 23, 1972, supporting
such an extension of coverage under the ADEA, “Discrimination
based on age-—what some people call ‘age-ism’>—can be as great an
evil in our society as discrimination based on race or religion or any
other characteristic which ignores a person’s unique status as an indi-
vidual and treats him or her as a member of some arbitrarily-defined
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group. KEspecially in the employment field, discrimination based on age
18 cruel and self-defeating; it destroys the spirit of those who want to
work and it denies the Nution the contribution they cculd make if they
were working.”

The Committee was impressed by a press release issued by Secretary
of Labor Hodgson on February 4, 1972 which was headed : “Voluntary
Compliance with Age Discrimination Laws Opens Up 1 Million Jobs,
Secretary of Labor Tells Congress”. The release states that informal
talks with some 30,000 employers dispelled “preconceived notions or
myths” about the older worker.

The Committee expects that expanded coverage under the Age Dis-
crimination in Employment law will remove discriminatory barriers
against employment of older workers in government jobs at the Fed- »
eral and local government levels as it has and continues to do in private
employment.

RECOVERY OF BACK WAGES

Section 8 of the (‘fommittee bill amends section 16(c) to authorize
the Secretary of Labor not only te bring suit to recover unpaid mini-
mum wages or overtime compensation, a right which he currently has,
but also to sue for an equal amount of liquidated damages without re-
quiring a written request from an employee. The addition of liqui-
dated damages is a necessary penalty to assure compliance with the
Fair Labor Standards Act. Currently, all that is required of the em-
ployer is that he pay the wages that should have been paid in the first
place, without any penalty for violating the Act. This is not a deterrent
to future violations.

This Section would also allow the Secretary of Labor to bring suit
even though the suit might involve issues of law that have not been
finally settled by the courts. At the present time, many of the protec-
tions that are written into this Act are not being extended to workers
because of the current restrictions on the Secretary in bringing suits in
areas that have not been finally settled by the courts. The Act places
the primary responsibility for the enforcement of this Act on the Sec-
retary of Laber; he should have the right to bring suits directly in
orderto resolve issues of law.

The Committee is concerned that the Employment Standards Ad-
ministration of the Department of Labor which now has responsibility
for administering the Fair Laber Standards Act appears to be con-
sidering reordering its priorities in such a way as to downgrade en-
forcement of this Act. The Committee wishes to reemphasize that it
expects the Department to maintain a vigorous enforcement program
under this Act; that coverage should be interpreted broadly; and that
every effort should be made te insure that those employees who have
been the vietims of violations of this Act are made whole.

It is to be noted that information furnished to the Committee by
the Department of Labor shows that violations of the FLSA are stiil
widespread. and that an intensitied program of inspections is fully
warranted by the results achieved by the present enforcement pro-
gram. Low-wage employees, who desperately need a decent wage to
provide themselves and their families with the rudiments of life, are
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being cheated out of millions of dollars ecach year; and violations of
child labor laws are so widespread as to constitute a national scandal.
The Department of Labor must, of course, encourage voluntary com-
pliance with the law and furnish technical assistance to employers
who may not fully understand its complexities; but we have not yet
reached ‘the point where we can place primary reliance on these ap-
proaches; a vigorous and tough enforcement program remains a nec-
essity to guarantee that American workers receive the full protection
that the FLSA is designed and intended to provide to them.

TasuratioNn oF Vores IN COMMITTEE

Pursuant to section 133 (b) of the Legislative Reorganization Act
of 1946, as amended, the following tabulation of votes In committee is
provided. :

1. Senator Dominick’s amendment to strike from the bill coverage
of domestics (defcated 13-3) :

YEAS—3
Mr. Dominick
Mr. Packwood
Mr. Taft

NAYS—13
Mr. Williams Mzr. Javits
Mr. Randolph Mr. Schweiker
Mr. Pell Mr. Stafford
Mr. Kennedy
Mr. Nelson

Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Hughes
Mr. Stevenson

9. Senator Stevenson’s amendment to provide for a criminal penalty
for the knowing employment of illegal aliens (adopted 10-3) :

YEAS—10
Mr. Williams Mr. Schweiker
Mr. Randolph Mr. Stafford
Mr. Kennedy
Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Hughes
Mr. Stevenson
NAYS—3

Mr. Dominick

Mr. Packwood

Mr. Taft

Senator Dominick’s amendment to retain the dollar-volume test
for rotail and service establishments at $250,000 (defeated 10-6) :

®
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YIKAS—6
Mr. Randolph
Mr. Dominick
Mr. Packwood

Mr. Taft

Mr. Beall

Mr. Stafford

NAYS—10

Mr. Williams Mr. Javits
Mr. Pell Mr. Schweiker
Mr. Kennedy
Mr. Nelson

Mr. Mondale
Mr. Cranston
Mr. Hughes

Mr. Stevenson

1. Senator Williams’ amondmont to reduce the dollar-volume test
from $250,000 to $150,000 in four $25,000 annual stages (adopted
13-3) :

YIEAS—13

Mr. Williams Mr. Javits
Mr. Randolph Mr. Schweiker
M. Pell Mr. Beall

Mr. Kennedy Mr. Statford

Myr. Nelson
Mr. Mondale
Mr. Cranston
Mr. Hughes
Mr. Stevenson

NAYS

Myr. Dominick
Mr. Packwood
Myr. Taft

5. Senator Packwood’s amendment to retain the overtime exemption
in the present law for automobile mechanics (defeated 9-6) :

YIAS—6
Mr. Dominick
Mr. Schweiker
Mr. Packwood
Mr. Taft
Mr. Beall
Mr., Stafford

NAYS—9
Mr. Williams Mr. Javits
Mr. Randolph
Mr. Pell

Mr. Kennedy
Mr. Mondale
Mr. Kagleton
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6. Senator Taft’s amendment to remove the minimum wage exemp-

tion for newsboys (defeated 7-2)

YEAS—2
Mr. Dominick
Mr. Taft

NAYS—7

Mr. Williams
Mr. Randolph
Mzr. Cranston

My, Schweiker
Mr. Packwood
Mr. Beall

My, Stafford

7. Senator Taft’s amendment to retain the overtime exemption for
local transit drivers (defeated 10-6) :

YEAS—6

Mr. Randolph

Mr, Dominick
Mr. Packwood
Mr. Taft

Mr. Beall

Mr. Stafford

NAYS—10

Mr. Williams
Mr. Pell

Mr. Kennedy
Mr. Nelson
Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Stevenson

Mr. Javits
Mr. Schweiker

8. Senator Taft’s amendment for a youth differential of 80 percent
of the minimum rate or $1.60 whichever is higher (80 percent or $1.30

for agriculture) (defeated 13-4):

YEAS-—4
Myr. Dominick
Mr. Packwood
Mr. Taft
Mr. Beall
NAYS—13

Mr. Williams
Mr. Randolph
Mr. Pell

Mr. Kennedy
Mr. Nelson
Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Hughes
Mr. Stevenson
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9. Senator Dominick’s amendment to set the minimum rates as
follows—for non-agricultural employees covered prior to 1966, $1.80

the first year an
ered by the 1966

second year and $2.00 thereafter, for agricultural employees, $1.50 the

d $2.00 thereafter, for non-agricultural empoyees cov-
or the 1972 amendments, $1.70 the first year, $1.80 the

first year and $1.70 thereafter (defeated 13-4):

Mr. Dominick
Mr. Packwood
Myr. Taft
Mr. Beall

Mr. Williams
Mr. Randolph
Mr. Pell

Mr. Kennedy
Mr. Nelson
Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Hughes
Mr. Stevenson

YIRAS—4

NAYS—13

Mr. Javits
Mr. Schweiker )
Mr. Stafford ;

10. Senator Taft’s amendment to strike from the bill coverage of
Federal employees (defeated 13-4) :

Mr. Dominick
Mr. Packwood
Mr. Taft

Mr. Beall

Mr. Williams
Mr. Randolph
Mr. Pell

Mr. Kennedy
Mr. Nelson
Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Hughes
Mr. Stevenson

YEAS—4

NAYS—13

Mr. Javits
Mr. Schweiker
Mr. Stafford

11. Senator Williams’ motion that the committee favorably report
. 1861, as amended (adopted 14-3) :
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YEAS—14
Mr. Williams Mr. Javits
Mzr. Randolph Mr. Schweiker
Mzr. Pell Mr. Beall
Mr. Kennedy M. Stafford
Mr. Nelson
Mr. Mondale
Mr. Eagleton
Mr. Cranston
Mr. Hughes
Mr. Stevenson

NAYS—3

Mr. Dominick
Mr. Packwood
Mr. Taft
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SECTION-BY-SECTION ANALYSIS

Secrion 1. The popular name of this bill is the “Fair Labor Stand-
ards Amendments of 1972.” '

SEc. 2. Amends sections 3(d) and 3(e) of the Fair Labor Standards
Act of 1938, as amended, to include under the definitions of ‘‘employer”’
and “employee” the United States and any State or political sub-
division of a State. This will expand the coverage of the existing law to
include agencies and activities of the United States (except the armed
forces and certain employees not in the competitive service), and to
similar employees in the States and their political subdivisions, not
just hospitals, nursing homes, schools, and local transit as at present,
This amendment would add to coverage an estimated 4.9 million
workers (1.7 million Federal, 8.2 million State and local government).

Amends section 3(e) to also include under the definition of “employee”’
any individual employed in domestic service, except babysitters. ‘This
amendment would add to coverage an estimated 1.2 million workers.
In addition, section 3(e) is amended to include local seasonal hand
harvest laborers in the man-day count for agricultural coverage and to
define those government employees covered by the bill.

Amends section 3(h) to add the words “or other activity’’ to the
definition of the word “Industry.”

Amends section 3(m) to reduce the allowance for tips as part of
wages for employees in normally tipped occupations to 40 percent and
to require that tipped employees retain all tips. At present, employers
may include the value of tips actually reccived in determining wages
to be paid, up to half the statutory minimum rate.

Amends section 3(r) to include under “enterprise” the activities
of the United States Government or any State or political subdivision
thereof. This amendment will have the effect of retaining the current
coverage for schools and hospitals, whether operated for profit or not
for profit, and. for regulated public and private local transit whether
operated for profit or not for profit.

Amends section 3(s) to lower the sales test for “enterprise’” coverage
to $150,000 in annual gross sales over four-year period, thus adding
to coverage those enterprises with between $250,000 and $150,000 in
gross sales. This amendment retains coverage of enterprises which are
engaged in: laundering, cleaning or repair of clothing or fabrics;
construction or reconstruction or both; and the operation of hospitals
and schools, whether operated for profit or not for profit. Present law
covers only retail and service enterprises with annual gross sales
volume of $250,000 or more. This amendment would add to coverage
an estimated 2 million workers (1.8 million in retail trade, and about .2
million in services, excluding domestic service).

Amends sections 5 and 8 by bringing under the mainland minimum
wage the employees of hotels, motels, and restaurants in Puerto Rico
and the Virgin Islands. At present these workers are covered by wage

(53)
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rates determined by specially convened industry committees. Also
covered at the mainiand minimum are employees of governmental
units in Puerto Rico and the Virgin Islands.

Skc. 3. Amends scetion 4 to make it a crime to knowingly employ
illegal aliens.

Sme. 4. Amends section 6{(a) to establish, for employees in activities
covered by the Act prior to the 1966 amendments, an hourly minimum
of $2.00 during the first year from the effective date of the 1972
amendments and $2.20 thereafter.

Amends section 6(a) to establish, for employees in agriculture, an
hourly minimum of $1.60 during the first year from the effective date
of the 1972 amendments, $1.80 during the second year from the
offective date of the 1972 amendments, $2.00 during the third year s
from the effective date of the 1972 amendments, and $2.20 thereafter.

Amends section 6(a) to establish, for employees newly covered by the
1966 amendments and by the 1972 amendments, an hourly minimum
of $1.80 during the first year from the effective date of the 1972 .
amendments, $2.00 during the second year from the effective date :
of the 1972 amendments, and $2.20 thercafter.

Amends section 6(c) to require that covered employees in Puerto -
Rico and the Virgin Islands making less than $0.80 per hour under
the most recent wage order be paid not less than $1.00 sixty days

after enactment. Thereafter, their wages are increased by $0.20 per
hour each year until parity is achieved with the mainland minimum.
Employees over $0.80 per hour are raised $0.20 per hour each year
after enactment until parity is achieved. Each year, special industry
committees may increase the $0.20 per hour raise, but they may not
lower it. Provision is also made for newly covered employees.

Amends section 6(e) to eliminate clauses excluding certain linen
supply establishments from full coverage.

SEo. 5. Amends section 7 to eliminate certain provisions which
provide partial overtime exemptions, particularly in agricultural
processing industrics, and makes other conforming amendments.

Amends section 7 to provide for overtime averaging over a twenty-
eight day period and a phase down from 48 to 40 hours per week with-
out time-and-a-hall penalty for state and local government employees
engaged in fire protection and law enforcement activities, including
security personnel in correctional institutions.

Amends section 7 to exempt voluntary charter activities from hours
worked in local transit for purposes of calculating overtime. =

Sgc. 6. Amends section 12 to permit the Secretary to require em-
ployers to obtain proof of age from any employee in order to carry out
the objectives of the child labor provisions of the Act.

Swc. 7(a). Amends section 13(a) to bring executive, administrative,
or professional employees under the equal pay provision (section
6(d)) of the law. Section 6(d) was added to the Fair Labor Standards
Act by the Kqual Pay Act of 1963, 77 Stat. 56.

Retains minimum wage and overtime exemptions permitted by
section 13(a) as follows:

13(a) (1) which describes any employee employed in a bona fide
executive, administrative, or professional capacity, or in the capacity
of outside salesman;

13(a)(3) employees of seasonal amusement and recreational estab-
lishments;
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13(a)(5) employees engaged in certain seafood harvesting and
processing ;

13(a) (6) employees in agriculture if employer uses 500 or fewer
man days of hired labor during a peak quarter, but the provision
exempting local seasonal hand harvest laborers regardless of the size
of the farm on which they work is repealed;

13(a)(7) certain learners, apprentices, students, or handicapped
workers ;

13(a)(8) employees of small newspapers;

13(a) (10) switchboard employecs of small telephone companies; and

13(a)(12) seamen on other than an American vessel.

Repeals minimum wage and overtime exemptions permitted by
section 13(a) as follows:

13(a)(4) and (11) employees in certain retailing and service
establishments;

13(a)(9) employees of motion picture theaters;

13(a)(14) agriculture employees engaged in growing and harvesting
shade-grown tobacco.

Repeals section 13(a)(13) by removing minimum wage exemption
for logging employees and retaining overtime exemption in new
paragraph of section 13(b).

Amends section 13(a)(2) by eliminating the special dollar volume
establishment test for retail and service enterprises. This amendment
has the effect of covering most chain store operations not now covered.

Sec. 7(b). Retains overtime exemptions permitted by section 13(b)
as follows:

13(b)(1) employees for whom the Secretary of Transportation may
establish qualifications and maximum hours of service:

13(b)(2) employees of railroads;

13(b)(3) employees of air carriers,

13(b)(5) outside buyers of dairy products;

13(b)(6) seamen;

13(b)(9) certain employees of small radio or television stations;

13(b) (10) employees employed as salesman by motor vehicle dealers,
or as salesmen, partsmen or mechanics by farm implement dealers;

13(b)(11) local drivers and drivers’ helpers;

13(b)(12) certain agricultural employees;

13(b)(13) employees engaged in livestock auction operations;

13(b)(14) employees of country elevators;

13(b)(16) employees engaged in transportation of fruits and
vegetables; and

13(b)(17) taxicab drivers.

Repeals overtime exemptions permitted by section 13(b) as follows:

13(b)(2) employees of oil pipelines;

13(b)(4) employees of certain fish and aquatic forms of food
processors; ‘

13(b) (10) employees employed as partsmen or mechanics by motor
vehicle dealers, or as salesmen, partsmen or mechanics by aircraft
dealers;

13(b)(15) employees engaged in ginning of cotton, sugar beet or
sugar cane processing, but the exemption for employees engaged in
the processing of maple sap into syrup is retained;

; 1?V@rtime standards for certain employees are improved in stages as
ollows:
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13(b)(8) employees of nursing homes must be paid time-and-a-half
after 48 hours first year (as in present law), after 46 hours second
year, and after 44 hours thereafter;

13(b) (8) employees of hotels, motels, and restaurants must be paid
time-and-a-half after 48 hours first year, and after 46 hours thereafter.

Overtime standards for certain employees are repealed in stages as
follows:

13(b)(7) employees of street, suburban or interurban electric rail-
ways, or local trolley or motor bus carriers must be paid time-and-a-
half after 48 hours first year, 44 hours second year, and the exemption
is repealed thereafter (all hours exclusive of voluntary charter time);

13(b)(18) and 13(b)(19) employees of food service and catering
establishments and bowling establishments must be paid time-and-a-
half after 48 hours first year, 44 hours second year, and the exemptions
are repealed thereafter.

Amends section 13(b) to provide new overtime exemptions for the
following employees:

Domestic service employees,

Resident employees in small apartment buildings,

Houseparents (couples) of orphans in private nonprofit educa-
tional institutions, if couple earns at least $10,000 per year.

Driver-salesmen in certain dry cleaning establishments who
carn more than half their salary in commissions.

Amends section 13(d) to exempt from the child labor laws newsboys
delivering shopping news and advertising material published by the
newspaper.

Sec. 7(c). Amends the provisions relating to child labor in agri-
culture to prohibit certain employment outside of school hours,
principally for all children under the age of twelve, except on a farm
owned or operated by a parent. _

SEc. 8. Amends section 14(b) to prevent unwarranted displacement
of full-time employees by student workers in retail and service estab-
lishments that are brought within the coverage of the FLSA by these
amendments and to provide for student certificates for educational
institutions.

Sme. 9. Amends section 16(c) to allow the Secretary of Labor to
bring suit to recover unpaid minimum wages or overtime compensa-
tion and an equal amount of liquidated damages without requiring a
written request from an employee. In addition, this amendment would
allow the Secretary to bring such actions even though the suit might -
involve issues of law that have not been finally settled by the courts.

SEc. 10. Amends section 16 to provide for & civil penalty of up to
f{élé)OO for violation of the provisions of section 12, relating to child

abor.

Sxc. 11. Amends section 18(b) to conform with new amendments.

Smc. 12. Provides conforming amendments to other laws.

SEc. 13. Amends age discrimination in Employment Act of 1967 to
cover employees of [federal, State, and local governments.

SEc. 14. Provides that the Fair Labor Standards Amendments of
1972 become effective 60 days after date of enactment.
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Changes in Existing Law

(Existing law proposed to be omitted is enclosed in black brackets,
new matter is printed in italic, existing law in which no change is
proposed is shown in roman) :

FAIR LABOR STANDARDS ACT OF 1938

AN ACT To provide for the establishment of fair labor standards in employments
in and affecting interstate commerce, and for other purposes.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Fair Labor Standards Act of 1938.”

FINDINGS AND DECLARATION OF POLICY

Sec. 2. (a) The Congress hereby finds that the existence, in in-
dustries engaged in commerce or in the production of goods for
commerce, of labor conditions detrimental to the maintenance of the
minimum standard of living necessary for health, efficiency, and gen-
eral well-being of workers (1) causes commerce and the channels and
instrumentalities of commerce to be used to spread and perpetuate
such labor conditions among the workers of the several States; (2) bur-
dens commerce and the free flow of goods in commerce; (3) constitutes
an unfair method of competition in commerce; (4) leads to labor dis-
putes burdening and obstructing commerce and the free flow of goods
In commerce; and (5) interferes with the orderly and fair marketing
of goods in commerce.

(b) It is hereby declared to be the policir of this Act, through the
exercise by Congress of its power to regulate commerce among the
several States and with foreign nations, to correct and as rapidly as
practicable to eliminate the conditions above referred to in such
industries without substantially curtailing employments or earning
power.

DEFINTTIONS

SEc. 8. As used in this Act—

(a) “Person” means an individual, partnership, association, cor-
poration, business trust, legal representative, or any organized group
of persons.

(b) “Commerce” means trade, commerce, transportation, transmis-
sion, or communication among the several States or between any State
and any place outside thereof.

(c) “State” means any State of the United States or the District
of Columbia or any Territory or possession of the United States.

(d) “Employer” includes any person acting directly or indirect]
in the interest of an employer in relation to an [employee but shafl’
not include} employee, tneluding the United States [or] and any

(67)
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State or political subdivision of a [State (except with respect to
employees of a State, or a political subdivision thereof, employed
(1) in a hospital, institution, or school referred to in the last sentence
of subsection (r) of this section, or (2) in the operation of a railway
or cariier referred to in such sentence), or] State, but shall not include
any labor organization (other than when acting as an employer), or
anyone acting in the capacity of officer or agent of such labor
organization.

(e) “Employec” [includes] means any individual employed by an
employer, including any individual employed in domestic serviece
(other than a babysitter), and in the case of any individual employed
by the United States means any individual employed (1) as o civilian
in the military departments as defined in Section 102 of T'itle b, United
States Code, (2) in executive agencies (other than the General Account-
ing Office) as defined in Section 105 of Title 5, United States Code
(including employees who are paid from non-appropriated funds),
(3) in the United States Postal Service and the Postal Rate Commis-
sion, (4) in those Units of the Government of the District of Colum-
bia hawing positions in the competitive service, (5) in those units of
the legislative and judicial branches of the Federal Government hav-
ing positions in the competitive service, and (6) in the Library of
Congress, and in the case of any individual employed by any State or
political subdivision of any State means any employee holding a posi-
tion comparable to one of the positions enumerated for individuals
employed by the United States except that such term shall not, for
the purposes of section 3 (u) include [—] . .

[(1)J any individual employed by an employer engaged in agri-
culture if such individual is the parent, spouse, child, or other
member of the employer’s immediate family. [or]

[(2) any individual who is employed by an employer engaged
in agriculture if such individual (A) is employed as a hand har-
vest, laborer and is paid on a piece rate basis in an operation which
has been, and is customarily and generally recognized as having
been, paid on a piece rate basis in the region of employment, (B)
commutes daily from his permanent residence to the farm on which
he is so employed, and (C) has been employed in agriculture less
than thirteen weeks during the preceding calendar year.}

(f) “Agriculture” includes farming in all its branches and among
other things includes the cultivation and tillage of the soil, dairying,
the production, cultivation, growing, and harvesting of any agri-
cultural or horticultural commodities (including commodities defined
as agricultural commodities in section 15(g) of the Agricultural
Marketing Act, as amended), the raising of livestock, bees, fur-
bearing animals, or poultry, and any practices (including any forestry
or lumbering operations) performed by a farmer or on a farm as an
incident to or in conjunction with such farming operations, including
preparation for market, delivery to storage or to market or to carriers
for transportation to market.

(g) “Employ” includes to suffer or permit to work.

(h) “Industry” means a trade, business, industry, or other activity,
or branch ¢r group thereof, [or group of industries,J in which in-
dividuals are gainfully employed.
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(1) “Goods” means goods (including ships and marine equipment)
wares, products, commodities, merchandise, or articles or subjects of
commerce of any character, or any part or ingredient thereof, but
does not include goods after their delivery into the actual physical
possession of the ultimate consumer thereof other than a producer,
manufacturer, or processor thereof.

() “Produced” means produced, manufactured, mined, handled,
or 1 any other manner worked on in any State; and for the purposes
of this Act an employee shall be deemed to have been engaged in the
production of goods if such employee was employed in producing,
manufacturing, mining, handling, transporting, or in any other man-
ner working on such goods, or in any closely re%ated process or occupa-
tion directly essentia%to the production thereof, in any State.

(k) “Sale” or “sell” includes any sale, exchange, contract to sell,
consignment for sale, shipment for sale, or other disposition.

(1) “Oppressive child labor” means a condition of employment under
which (1) any employee under the age of sixteen years is employed
by an employer (other than a parent or a person standing in place of a
parent employing his own child or a child in his custody under the
age of sixteen years in an occupation other than manufacturing or
mining or an occupation found by the Secretary of Labor to be partic-
ularly hazardous for the employment of children between the ages of
sixteen and eighteen years or detrimental to their health or well-
being) in any occupation, or (2) any employee between the ages of
sixteen and eighteen years is employed by an employer in any occu-
pation which the Sccretary of Labor shall find and by order declare
to be particularly hazardous for the employment of children between
such ages or detrimental to their health or well-being; but oppressive
child labor shall not be deemed to exist by virtue ofg the empE)yment
in any occupation of any person with respect to whom the employer
shall have on file an unexpired certificate 1ssued and held pursuant to
regulations of the Secretary of Labor certifying that such person is
above the oppressive child labor age. The Secretary of Labor shall
Erovide by regulation or by order that the employment of employees

etween the ages of fourteen and sixteen years in occupations other
than manufacturing and mining shall not be deemed to constitute
oppressive child labor if and to the extent that the Secretary of Labor
determines that such employment is confined to periods which will not
interfere with their schooling and to conditions which will not inter-
fere with their health and well-being.

(m) “Wage” paid to any employee includes the reasonable cost,
as determined by the Secretary of Labor, to the employer of furnish-
ing such employee with board, lodging, or other facilities, if such
board, lodging, or other facilities are customarily furnished by such
employer to his employees: Provided, That the cost of board, lodging,
or other facilities shall not be included as a part of the wage paid to
any employee to the extent it is excluded therefrom under the terms of
a bona fide collective-bargaining agreement applicable to the particu-
lar employee: Provided further, That the Secretary is authorized to
determine the fair value of such board, lodging, or other facilities for
defined classes of employees and in defined areas, based on average
cost to the employer or to groups of employers similarly situated, or
average value to groups of employees, or other appropriate measures
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of fair value. Such evaluations, where applicable and pertinent, shall

be used in lieu of actual measure of cost in determining the wage paid

to any employee. In determining the wage of a tipped employee, the

amount paid such employee by his employer shall be deemed to be
increased on account of tips by an amount determined by the employer,

but not by an amount in excess of [50] 40 per centum of the applicable
minimum wage rate, except that [in the case of an employee who

(either himself or acting through his representative) shows to the
satisfaction of the Secretary that the actual amount of tips received

by him was less than the amount determined by the employer as the

amount by which the wage paid him was deemed to be increased

under this sentence, the amount paid such employee by his employer

shall be deemed to have been increased by such lesser amount.] /e v
amount of the increase on account of tips determined by the employer

may not exceed the value of tips actually received by the employee.

The previous sentence shall not apply wnless (1) the employer has
informed each of his tipped employees of the provisions of this section, -
and (2) ol tips received by any such employees have been retained by

such. tipped ampoyees.

(n) “Resale” shall not include the sale of goods to be used in resi-
dential or farm building construction, repair, or maintenance: Pro-
vided, That the sale is recognized as a bona fide retail sale in the
industry.

(0) Hours Workep.—In determining for the purposes of sections
6 and 7 the hours for which an employee is employed, there shall be
excluded any time spent in changing clothes or washing at the begin-
ning or end of each workday which was excluded from measured work-
ing time during the week involved by the express terms of or by custom
or practice under a bona fide collective-bargaining agreement appli-
cable to the particular employee.

(p) “American vessel” includes any vessel which is documented or
numbered under the laws of the United States.

(q) “Secretary’™ means the Secretary of Labor.

(r) “Enterprise” means the related activities performed (either
through unified operation or common control) by any person or persons
for a common business purpose, and includes all such activities
whether public or private or conducted for profit or not for
profit, or whether performed in one or more establishments or by one
or more corporate or other organizational units including departments
of an establishment operated through leasing arrangements, but shall
not include the related activities performed for such enterprise by an
independent contractor: Prowvided, That, within the meaning of this
subsection, a retail or service establishment which is under independent
ownership shall not be deemed to be so operated or controlled as to be
other than a separate and distinet enterprise by reason of any arrange-
ment, which includes, but is not necessarily limited to, an agreement,
(1) that it will sell, or sell only, certain goods specified by a particular
mannfacturer, distributor, or advertiser. or (2) that it will join with
other such establishments in the same industry for the purpose of
collective purchasing; or (3) that it will have the exclusive right to
sell the goods or use the brand name of a manufacturer, distributor, or
advertiser within a specified area, or by reason of the fact that it occu-
pies premises leased to it by a person who also leases premises to other
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retail or service establishments. For purposes of this subsection, the
activities performed by any person or persons [—1

L(1) in connection with the operation of a hospital, an institu-
tion primarily engaged in the care of the sick, the aged, the
mentally ill or defective who reside on the premises of such
institution, a school for mentally or physically handicapped or
gifted children, an elementary or secondary school, or an institu-
tion of higher education (regardless of whether or not such
hospital, institution, or school is public or private or operated for
profit or not for profit), or

[(2) in connection with the operation of a street, suburban or
interurban electric railway, or local trolley or motorbus carrier,
if the rates and services of such railway or carrier are subject tn
regulation by a State or local agency (regardless of whether or
not such railway or carrier is public or private or operated for
profit or not for profit),

shall be deemed to be activities performed for a business purpose.’]
in connection with the octivities of the Government of the United
States or o fany State or political subdivision of any State shall be
deemed to be activities performed for a business purpose.

(s) “Enterprise engaged in commerce or in the production of goods
for commerce™ means an enterprise (whether public or private or oper-
ated for profit or not for profit and including activities of the Govern-
ment of the United States or of any State or political subdivision of
any State) which has [employees] any employee engaged in commerce
or in the production of goods for commerce, including [employees]
any employee handling, selling, or otherwise working on goods that
hfivehbeen moved in or produced for commerce by any person, and
which—

(1) [during the period February 1, 1967, through January 31,
1969,] is an enterprise whose annual gross volume of sales made
or business done is—[not less than $500,000 (exclusive of excise
taxes at the retail level which are separately stated) or is a gaso-
line service establishment whose annual gross volume of sales is
not less than $250,000 (exclusive of excise taxes at the retail level
which are separately stated), and beginning February 1, 1969, is
an enterprise whose annual gross volume of sales made or business
done is not less than $250.000 (exclusive of excise taxes at the
retail level which are separately stated) ;]

(A) not less than 8225000 (exclusive of ewcise tawes at the
retail level which are separately stated) during the first year from
ﬂl? effective date of the Fair Labor Standards Amendments of
1972

(B) not less than $200,000 (exclusive o f ewcise taxes at the retail
level which are separately stated) during the second year from
such date

(C) not less than 8175000 (exclusive of emcise tawes at the
retail lewel which are separately stated) during the third year
from such date,

(D) not less than $150,000 (exclusive of emcise tawes at the
retail level are separately stated ) thereafter;

(2) is engaged in laundering, cleaning, or repairing clothing
or fabrics;
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(3) is engaged in the business of construction or reconstruction,
or both ; or
(4) is engaged in the operation of a hospital, an institution
rimarily engaged in the care of the sick, the aged, the mentally
11l or defective who reside on the premises of such institution, a
school for mentally or physically handicapped or gifted children,
an elementary or secondary school, or an institution of higher
education (regardless of whether or not such hospital, institution,
or sf«ll:h)ool is public or private or operated for profit or not for
profit).
[Any establishment which has as its only regular employees the
owner thereof or the parent, spouse, child, or other member of the
immediate family of such owner shall not be considered to be an
enterprise engaged in commerce or in the production of goods for
commerce or a part of such an enterprise, and the sales of such estab-
ishment shall not be included for the purpose of determining the
annual gross volume of sales of any enterprise for the purpose of this
subsection.]

Any establishment which has as its only regular employee the
owner thereof or the parent, spouse, child, or other member of the im-~
mediate family of such owner shall not be considered to be an enter-
prise engaged tn commerce or in the production of goods for commerce
or a part of such an enterprise.

(t) “Tipped employee” means any employee engaged in an occu-
pation in which he customarily and regularly receives more than $20
a month in tips.

(u) “Man-day” means any day during which an employee performs
any agricultural labor for not less than one hour.

(v) “Elementary school” means a day or residential school which
provides elementary education, as determined under State law.

(w) “Sccondary school” means a day or residential school which
provides secondary education, as determined under State law.

ADMINISTRATION

Skc. 4. (a) There is hereby created in the Department of Labor a
Wage and Hour Division which shall be under the direction of an Ad-
ministrator, to be known as the Administrator of the Wage and Hour
Division (in this Act referred to as the “Administrator”). The Ad-
ministrator shall be appointed by the President, by and with the advice b
and consent of the Senate, and shall receive compensation at the rate of
$26,000 a year.®

(b) The Secretary of Labor may, subject to the civil service laws,
appoint such employees as he deems necessary to carry out his fune- =
tions and duties under this Act and shall fix their compensation in
accordance with the Classification Act of 1949, as amended. The
Secretary may establish and utilize such regional, local, or other

* Hzcerpts From Reorganization Plan No. 6 of 1950, 64 Stat. 1263,

“Fxcept as otherwise provided [with respect to hearlng examiners], there are hereby
transferred to the Secrctary of Labor all functlons of all other officers of the Department of
Labor and all functions of all agencies and employees of such Department * * * The Sec-
retary of Labor may from time to time make such provislons as he shall deem appropriate
authorizing the performance by any other officer, or by any agency or employee, of the De-
partment of Labor of any function of the Secretary, including any function transferred to
the Secretary by the provisions of this reorganization plan.”
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agencies, and utilize such voluntary and uncompensated services,
as may from time to time be needed. Attorneys appointed under
this section may appear for and represent the Secretary in any litiga-
tion, but all such litigation shall be subject to the direction and
control of the Attorney General. In the appointment, selection, classi-
fication, and promotion of officers and employees of the Secretary,
no political test or qualification shall be permitted or given considera-
tion, but all such appointments and promotions shall be given and
made on the basis of merit and efficiency.

(¢) The principal office of the Secretary shall be in the District
of Columbia, but he or his duly authorized representative may exer-
cise any or all of his powers in any place.

(d) The Secretary shall submit annually in January a report to the
Congress covering his activities for the preceding year and including
such information, data, and recommendations for further legislation
in connection with the matters covered by this Act, as he may find
advisable. Such report shall contain an evaluation and appraisal by
the Secretary of the minimum wages established by this Act, together
with his recommendations to the Congress, In making such evalua-
tion and appraisal, the Secretary shall take into consideration any
changes which may have occurred in the cost of 1ivin§ and in produc-
tivity and the level of wages in manufacturing, the ability of employers
to absorb wage increases, and such other factors as he may deem
pertinent,

(e) Whenever the Secretary has reason to believe that in any
industry under this Act the competition of foreign producers in United
States markets or in markets abroad, or both, has resulted, or is likely
to result, in increased unemployment in the United States, he shall
undertake an investigation to gain full information with respect to
the matter. If he determines such increased unemployment has in
fact resulted, or is in fact likely to result, from such competition, he
shall make a full and complete report of his findings and determina-
tions to the President and to the Congress; Provided, that he may
also include in such report information on the increased employment
resulting from additional exports in any industry under this Act as
he may determine to be pertinent to such report.

(f) Any employer subject to this Act, tnoluding any person acting
as an agent of such employer, who knowingly employs any alien who
18 in the United States in violation of law or in an immigration status
in which such employment is not authorized, shall be guilty of a mis-
demeanor and wpon conviction thereof shall be punished by a fine not
exceeding $1,000 or by imprisonment not exceeding one year, or both,
for each alien with respect to whom any wviolation of this subsection
00CUTS.

(9) Any contract subject to the Act of March 3, 1931 (40 U.8.C.
276a—276a-5, known as the Davis-Bacon Act), the Act of June 30,
1936 (41 U.8.0. 356-45, known as the Walsh-Healey Act), or the Serv-
ice Contract Act of 1965 (41 U.8.C. 351-357) shall contain, in addition
to the provisions requived by such Acts, a provision by which the
contractor agrees not to knowingly employ in the performance of such
contract any alien who is in the United States in violation of law or in
an immigration status in which such employment is not authorized.
Any violation of such contract provision will be subject to the penalties
provided in such Act, as well asin this Act.

(k) Neither the Secretary nor the Attorney General sholl, by rule

ol 7 i ; , .
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SPECIAL INDUSTRY COMMITTEES FOR PUERTO RICO AND THE VIRGIN ISLANDS

SEC. 5. (a) The Secretary of Labor shall as soon as practicable ap-
point a special industry committee to recommend the minimum rate
or rates of wages to be paid under section 6 to employees in Puerto
Rico or the Virgin Islands, or in Puerto Rico and the Virgin Islands,
engaged in commerce or in the production of goods for commerce or
employed in any enterprise engaged in commerce or in the production
of goods for commerce, or the Secretary may appoint separate indus-
try committees to recommend the minimum rate or rates of wages to
be paid under section 6 to employees therein engaged in commerce or
in the production of goods for commerce or employed in any enter-
prise engaged in commerce or in the production of goods for commerce
in particular industries. An industry committee appointed under this
subsection shall be composed of residents of such island or islands
where the employees with respect to whom such committee was ap-
pointed are employed and residents of the United States outside of
Puerto Rico and the Virgin Islands. In determining the minimum rate
or rates of wages to be paid, and in determining classifications, such
industry committees shall be subject to the provisions of section 8.

(b) An industry committee shall be appointed by the Secretary
without regard to any other provisions of law regarding the appoint-
ment and compensation of employees of the United States. It shall in-
clude a number of disinterested persons representing the public, one
of whom the Secretary shall designate as chairman, a like number of
persons representing employees in the industry, and a like number
representing employers in the industry. In the appointment of the
persons representing each group, the Secretary shall give due regard to
the geographical regions in which the industry is carried on.

(c) Two-thirds of the members of an industry committee shall con-
stitute a quorum, and the decision of the committee shall require a
vote of not less than a majority of all its members. Members of an in-
dustry committee shall receive as compensation, for their services a
reasonable per diem, which the Secretary shall by rules and regulations
prescribe, for each day actually spent in the work of the committee,
and shall in addition be reimbursed for their necessary traveling and
other expenses. The Secretary shall furnish the committee with ade-
quate legal, stenographic, clerical, and other assistance, and shall by
rules and regulations prescribe the procedure to be followed by the
committee.

(d) The Secretary shall submit to an industry committee from time
to time such data as he may have available on the matters referred to
it, and shall cause to be brought before it in connection with such
matters any witnesses whom he deems material. An industry commit-
tee may summon other witnesses or call upon the Secretary to furnish
additional information to aid it in its deliberations.

(e) The provisions of this section and section 8 shall not apply with
respect to the minimum wage rate of any employee in Puerto Rico or
the Virgin Islands emploved (1) by on establishment which is o hotel,
motel. or restaurant, or (2) by any other retail or service establishment
if such employee is employed primarily in conmection with the prepa-
ration or offering of food or beverages for human consumption, either
on the premises, or by such services as catering, banquet, box lunch, or
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curb or counter service, to the public, to employees, or to members or
guests of members of clubs, or (3) by any employer which is a State or
a political subdivision of any State. The minimum wage rate of such an
employee shall be determined in accordance with sections 6, 13, and 1}
of this Act.

(f) T'he provisions of this section and section 8 shall not operate to
permit o wage order rate lower than that which wowld result under the
provisions of section6(c).

MINIMUM WAGES

Src. 6. (a) Every employer shall pay to each of his employees who
in any workweek is engaged in commerce or in the production of goods
for commerce, or is employed in an enterprise engaged in commerce ox
in the production of goods for commerce, wages at the following rates:

(1) not less than $1.40 an hour during the first year from the effec-
tive date of the Fair Labor Standards Amendments of 1966 and not
less than $1.60 an hour thereafter, except as otherwise provided in this
section ;]

(1) (A) not less than $2.00 an hour during the first year from the
effective date of the Fair Labor Standards Amendments of 1972, and

(B) not less than $2.20 an hour thereafter.

(2) if such employce is a home worker in Pucrto Rico or the Virgin
Tslands, not less than the minimum piece rate prescribed by regulation
or order; or, if no such minimum piece rate is in effect, any piece rate
adopted by such employer which shall yield, to the proportion or class
of employces prescribed by regulation or order, not less than the appli-
cable minimum hourly wage rate. Such minimum piece rates or em-
ployer piece rates shall be commensurate with, and shall be paid in lieu
of, the minimum hourly wage rate applicable under the provisions of
this section. The Secrefary of Labor, or his authorized representative,
shall have power to make such regulations or orders as are necessary or
appropriate to carry out any of the provisions of this paragraph, in-
cluding the power without limiting the generality of the foregoing, to
define any operation or occupation which is performed by such home
work employees in Puerto Rico or the Virgin Islands; to establish mini-
mum picce rates for any operation or occupation so defined ; to pre-
seribe the method and procedure for ascertaining and promulgating
minimum piece rates; to prescribe standards for employer piece rates,
including the proportion or class of employees who shall receive not
less than the minimum hourly wage rate; to define the term “home
worker”; and to prescribe the conditions under which employers,
agents, contractors, and subcontractors shall cause goods to be produced
by home workers.

(3) if such employce is employed in American Samoa, in lieu of the
rate or rates provided by this subsection or subsection (b),not less than
the applicable rate cstablished by the Secretary of Labor in aceordance
with recommendations of a special industry committee or committees
which he shall appoint in the same manner and pursuant to the same
provisions as are applicable to the special industry committees pro-
vided for Puerto Rico and the Virgin Islands by this Act as amended
from time to time. Each such committee shall have the same powers
and duties and shall apply the same standards with respect to the appli-
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cation of the provisions of this Act to employees employed in American
Samoa as pertain to special industry committees established under sec-
tion 5 with respect to employees employed in Puerto Rico or the
Virgin Islands. The minimum wage rate thus established shall not ex-
ceed the rate prescribed in paragraph (1) of this subsection;

(4) if such employee is employed as a seaman on an American vessel,
not less than the rate which will provide to the employee, for the period
covered by the wage payment, wages equal to compensation at the
hourly rate prescribed by paragraph (1) of this subsection for all hours
during such period when he was actually on duty (including periods
aboard ship when the employee was on watch or was, at the direction of
a superior officer, performing work or standing by, but not including
off-duty periods which are provided pursuant to the employment agree-
ment) ; or

(5) if such employee is employed in agriculture, not less than [$1]
$1.60 an hour during the first year from the effective date of the Fair
Labor Standards Amendments of [1966,] 7972, not less than [$1.15]
$1.80 an hour during the second year from such date, not less than-
82.00 an hour during the third year from such date, and not less than
[$1.30] $2.20 an hour thereafter.

(b) Every employer shall pay to each of his employees (other than
an employee to whom subsection (a) (5) applies) who in any workweek
Is engaged in commerce or in the production of goods for commerce,
or is employed in an enterprise engaged in commerce or in the produc-
tion of goods for commerce, and who in such workweek is brought
within the purview of this section by the amendments made to this
Act by the Fair Labor Standards Amendments of 1966, or the Fair
Labor Standards Amendments of 1972, wages at the following rates:

L(1) not less than $1 an hour during the first year from the effective
date of such amendments,

L(2) not less than $1.15 an hour during the second year from
such date,

L(3) not less than $1.30 an hour during the third year from such
date,

L(4) not less than $1.45 an hour during the fourth year from such
date, and

L(5) notlessthan $1.60 an hour thereafter.]

(1) mot less than $1.80 an hour during the first year from the effec-
tive date of the Fair Labor Standards Amendments of 1979

(2) mot less than $2.00 an hour during the second year from such
date; and

(8) not less than $2.20 an hour thereafter.

(c) (1) The rate or rates provided by subsections (a) and (b) of
this section shall be superseded in the case of any employee in Puerto
Rico or the Virgin Islands only for so long as and insofar as such
employee is covered by a wage order heretofore or hereafter issued
by the Secretary pursuant to the recommendations of a special in-
dustry committee appointed pursuant to section 5.

L[(2) In the case of any such employee who is covered by such a
wage order to whom the rate or rates prescribed by subsection (a)
would otherwise apply, the following rates shall apply :

[(A) The rate or rates applicable under the most recent wage
order issued by the Secretary prior to the effective date of the
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Fair Labor Standards Amendments of 1966, increased by 12 per
centum, unless such rate or rates are superseded by the rate or
rates prescribed in a wage order issued by the Secretary pursuant
to the recommendations of a review committes appointed under
paragraph (C). Such rate or rates shall become effective sixt;
days after the effective date of the Fair Labor Standards Amend-
ments of 1966 or one year from the effective date of the most
recent wage order applicable to such employee theretofore issued
by the Secretary pursuant to the recommendations of a special
industry committee appointed under section 5, whichever is later.
L(B) Beginning one year after the applicable effective date
under paragraph (A), not less than the rate or rates prescribed
by paragraph (A), increased by an amount equal to 16 per centum
of the rate or rates applicable under the most recent wage order
issued by the Secretary prior to the effective date of the Fair
Labor Standards Amendments of 1966, unless such rate or rates
are superseded by the rate or rates prescribed in a wage order
issued by the Secretary pursuant to the recommendations of a
view committee under paragraph (C).
_ L(C) Any employer, or group of employers, employing a major-
ity of the employees in an industry in Puerto Rico or the Virgin
Islands, may apply to the Secretary in writing for the appointment
of a review committee to recommend the minimum rate or rates
to be paid such employees in lieu of the rate or rates provided by
paragraph (A) or (B). Any such application with respect to any
rate or rates provided for under paragraph (A) shall be filed
within sixty days following the enactment of the Fair Labor
Standards Amendments of 1966 and any such application with
respect to any rate or rates provided for under paragraph (B)
shall be filed not more than one hundred and twenty days and not
less than sixty days prior to the effective date of the applicable
rate or rates under paragraph (B). The Secretary shall promptly
consider such application and may appoint a review committee if
he has reasonable cause to believe, on the basis of financial and
other information contained in the application, that compliance
with any applicable rate or rates prescribed by paragraph (A) or
(B) will substantially curtail employment in such industry. The
Secretary’s decision upon any such application shall be final. Any
wage order issued pursuant to the recommendations of a review
committee appointed under this paragraph shall take effect on the
applicable effective date provided in paragraph (A) or (B).
L(D) In the event a wage order has not been issued pursuant
to the recommendation of a review committee prior to the appli-
cable effective date under paragraph (A) or (B), the applicable
percentage increase provided by any such paragraph shall take
effect on the effective date prescribed therein, except with respect
to the employees of an employer who filed an application under
paragraph (C) and who files with the Secretary an undertaking
with a surety or sureties satisfactory to the Secretary for payment
to his employees of an amount sufficient to compensate such
employees for the difference between the wages they actually
receive and the wages to which they are entitled under this sub-
section. The Secretary shall be empowered to enforce such un-
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dertaking and any sums recovered by him shall be held in a
special deposit account and shall be paid, on order of the Secre-
tary, directly to the employee or employees affected. Any such
sum not paid to an employee because of inability to do so within
a period of three years shall be covered into the Treasury of the
United States as miscellaneous receipts.

[ (3) In the case of any such employee to whom subsection (a) (5) or
subsection (b) would otherwise apply, the Secretary shall within
sixty days after the effective date of the Fair Labor Standards Amend-
ments of 1966 appoint a special industry committee in accordance
with section 5 to recommend the highest minimum wage rate or
rates in accordance with the standards prescribed by section 8, but not
in excess of the applicable rate provided by subsection (a)(5) or
subsection (b), to be applicable to such employee in lien of the
rate or rates prescribed by subsection (a)(5) or subsection (b),
as the case may be. The rate or rates recommended by the special
industry committee shall be effective with respect to such employee
upon the effective date of the wage order issued pursuant to such
recommendation but not before sixty days after the effective date of
the I'air Labor Standards Amendments of 1966.

[ (4) The provisions of section 5 and section 8, relating to special
industry committees, shall be applicable to review committees ap-
pointed under this subsection. The appointment of a review committee
shall be in addition to and not in lieu of any special industry com-
mittee required to be appointed pursuant to the provisions of subsec-
tion (a) of section 8, except that no special industry committee shall
hold any hearing within one year after a minimum wage rate or
rates for such industry shall have been recommended to the Sec-
retary by a review committee to be paid in lieu of the rate or rates
provided for under paragraph (A) or (B). The minimum wage rate
or rates prescribed by this subsection shall be in effect only for so
long as and insofar as such minimum wage rate or rates have not
been superseded by a wage order fixing a higher minimum wage rate
or rates (but not in excess of the applicable rate prescribed in sub-
section (a) or subsection (b)) hereafter issued by the Secretary
pursuant to the recommendation of a special industry committee.]}

(2) In the case of any such employee who is covered by such a wage
order to whom the rate or rates prescribed by subsection (@) or (b)
would otherwise apply. the following rates shall apply:

(4) During the first year from the effective date of the Fair Labor
Standards Amendments of 1972, for ony employee whose highest rate
is less than $0.80 an hour, such rate shall not be less than §1.00 an hour.

(B) During the first year from the effective date of the Fair Labor
Standards Amendmenis of 1972 for any employee whose highest rate
is $0.80 an hour or more, such rate shall be the highest rate or rates in
effect on or before such date under any wage order covering such em-
ployee, increased by $0.20.

(C) During the second year from the effective date of the Fair
Labor Standards Amendments of 1978, and in each year thereafter,
the highest rate or rates (including any increase prescribed by this
paragraph) in effect on or before such date, under any wage order
covering such employee increased by $0.20 in each such year.
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(D) Whenever the rates prescribed by subparagraph (C) would
otherwise equal or exceed the rates prescribed in section 6(a), the
provisions of such section shall apply thereafter.

(8) (A) In the case of any such employee to whom this subsection
was made applicable by the Fair Labor Standards Amendments of
1972, the Secretary shall, as soon as practicable after the date of enact-
ment of such amendment, appoint a special industry committee in ac-
cordance with section 5. Such industry committee shall recommend a
minimum wage rote of $1.60, unless there is substantial documentary
evidence, including pertinent unabridged profit and loss statements
ond balance sheets for a representative period of years, in the record
which establishes that the industry, or a predominant portion thereof,
is unable to pay that wage. In no event shall any industry commitiee
recommend a minimum wage rate less than the rate presoribed in para-
graph (2) (A) of this subscction. Any rate recommended by the special
industry committee within sixty days after the effective date of the
Fair Labor Standards Amendments of 197% shall be effective with
respect to such employee upon the effective date of the wage order
issued pursuant to such recommendation, but not before siwty days
after the effective date of the Fair Labor Stondards Amendments of
1972.

(B) Upon the issuance of the wage order required by subparagraph
(A) of this paragraph, the provisions of paragraph (2) shall apply.

(4) In the case of any employee employed in agriculture who is cov-
ered by a wage order issued by the Secretary pursuant to the recom-
mendations of a special industry committee appointed pursuant to sec-
tion 5 and whose hourly wage is increased above the wage rate pre-
soribed by such wage order by a subsidy (or income supplem(mtg paid,
in whole or in part, by the government of Puerto Rico, the following
rates shall apply :

(A) The rate or rates applicable under the most recent such wage
order issued by the Secretary increased, by (i) the amount by which
such employee’s hourly wage is increased above such rate or rates by
the subsidy (or other income supplement), and (i) $0.20.

(B) Beginming one year after the effective date of the Fair Labor
Stondards Amendments of 1978, the provisions of subparagraphs 2 (@)
and 2(D) of this subsection shall apply. .

(d) (1) No employer having employces subject to any provisions
of this section shall discriminate, within any cstablishment in which
such employees are employed, between employees on the basis of sex
by paying wages to employees in such cstablishment at a rate less
than the rate at which he pays wages to employees of the opposite sex
in such establishment for equal work on jobs the performance of which
requires equal skill, effort, and responsibility, and which are performed
under similar working conditions, except where such payment is made
pursuant to (i) a seniority system; (ii) a merit system; (iii) a system
which measures carnings by quantity or quality of production; or
(iv) a differential based on any other factor other than sex : Provided,
That an employer who is paying a wage rate differential in violation
of this subsection shall not, in order to comply with the provisions of
this subscction, reduce the wage rate of any cmployee.

(2) No labor organization, or its agents, representing employees of
an employer having cmployees subject to any provisions of this section
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shall causc or attempt to cause such an employer to discriminate
against an employee in violation of paragraph (1) of this subsection.

(3) For purposes of administration and enforcement, any amounts
owing to any employee which have been withheld in violation of this
subsection shall be deemed to be unpaid minimum wages or unpaid
overtime compensation under this Act. o

(4) Asused in this subsection, the term “labor organization” means
any organization of any kind, or any agency or employee representa-
tion committee or plan, in which employees participate and which
exists for the purpose, in whole or in part, of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of
employment, or conditions of work. i )

[ (e} (1) Notwithstanding the provisions of section 18 of this Act
(except subsections (a) (1) and (f) thereof), every employer providing
any contract services (other than linen supply services) under a con-
tract with the United States or any subcontract thereunder shall pay
to each of his employees whose rate of pay is not governed by the
Service Contract Act of 1965 (41 U.S.C. 351-357) or to whom subsec-
tion (a) (1) of this section is not applicable, wages at rates not less
than the rates provided for in subsection (b) of this section.

L[(2) Notwithstanding the provisions of section 13 of this Act (ex-
cept subscctions (a) (1) and (f) thereof) and the provisions of the
Service Contract Act of 1965, every employer in an establishment
providing linen supply services to the United States under a contract
with the United States or any subcontract thereunder shall pay to
each of his employees in such establishment wages at rates not less
than those prescribed in subsection (b), except that if more than
50 per centum of the gross annual dollar volume of sales made or
business done by such establishment is derived from providing such
linen supply services under any such contracts or subcontracts, such
employer shall pay to each of his employees in such establishment
wages at rates not less than those prescribed in subsection (a) (1) of
this section.]

(e) Notwithstanding the provisions of section 13 of this Act (except
subsections (a) (1) and (f) thereof), every employer providing any
contract services under a contract with the United States or any sub-
contract thereunder shall pay to each of his employces whose rate of
pay is not governed by the Service Contract Act of 1965 (41 U.S.C.
351-3567) or to whom subsection (a) of this section is not applicable,
wages at rates not less than the rates provided for in such subsection.

(f) Ewvery employer who in any workweek employs any employee
in domestic service in a household shall pay such employee wages at a
rate not less than the wage rate in effect under subsection (b) of this
section, unless such employee’s compensation for such service would
not, as determined by the Secretary, constitute ‘wages’ under section
209 of the Social Security Act.

MAXIMUM HOURS

Sec. 7. (a) [(1) Except as otherwise provided in this section, no]
No employer shall employ any of his employees who in any workweek
1s engaged In commerce or in the production of goods for commerce, or
is employed in an enterprise engaged in commerce or in the production
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of goods for commerce, for a workweek longer than forty hours, unless
such employee receives compensation for his employment in excess of
the hours above specified at a rate not less than one and one-half times
the regular rate at which he is employed.

L[(2) No employer shall employ any of his employees who in any
workweek is engaged in commerce or in the production of goods for
commerce, or is employed in an enterprise engaged in commerce or in
the production of goods for commerce, and who in such workweek is
brought within the purview of this subsection by the amendments
made to this Act by the Fair Labor Standards Amendments of 1966—

L[(A) for a workweel longer than forty-four hours during the
first year from the effective date of the Fair Labor Standards
Amendments of 1966,

L(B) for a workweek longer than forty-two hours during the
second year from such date, or

L(C) for a workweek longer than forty hours after the expira-
tion of the second year from such date,

unless such employee receives compensation for his employment in
excess of the hours above specified at a rate not less than one and one-
half times the regular rate at which he is employed.]

(b) No employer shall be deemed to have violated subsection (a)
by employing any employee for a workweek in excess of that specified
in such subsection without paying the compensation for overtime
employment prescriked therein if such employee is so employed—

(1) in pursuance of an agreement, made as a result of collsctive
bargaining by representatives of employees certified as bona fide
by the National Labor Relations Board, which provides that no
employee shall be employed more than one thousand and forty
hours during any period of twenty-six consecutive weeks, or

(2) in pursuance of an agreement, made as a result of collec-
tive bargaining by representatives of employees certified as bona
fide by the National Labor Relations Board which provides that
during a specified period of fifty-two consecutive weeks the em-
pl(&yee shall be employed not more than two thousand two hundred
and forty hours and shall be guaranteed not less than one thous-
and eight hundred and forty hours (or not less than forty-six
weeks at the normal number of hours worked per week, but not
less than thirty hours per week) and not more than two thousand
and eighty hours of employment for which he shall receive com-
pensation for all hours guarantecd or worked at rates not less than
those applicable under the agreement to the work performed and
for all ﬁours in excess of the guaranty which are also in excess of
the maximum work-week applicable to such employee under
subsection (a) or two thousand and eighty in such period at rates
not less than one and onc-half times the regular rate at which he
is employed ; or

(3) by an independently owned and controlled local enter-
prise (including an enterpirse with more than one bulk storage
establishment) engaged in the wholesale or bulk distribution of
petroleum products 1f—

(A) the annual gross volume of sales of such enterprise
is less than $1,000,000 exclusive of excise taxes,
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(B) more than 75 per centum of such enterprise’s annual
dollar volume of sales is made within the State in which
such enterprise is located, and

(C) not more than 25 per centum of the annual dollar
volume of sales of such enterprise is to customers who are
engaged in the bulk distribution of such products for resale,

and such employee receives compensation for employment in
excess of forty hours in any workweek at a rate not less than one
and one-half times the minimum wage rate applicable to him
under section 6,
and if such employee receives compensation for employment in excess
of twelve hours in any workday, or for employment in excess of fifty-
six hours in any workweelk, as the case may be, at a rate not less than
one and one-half times the regular rate at which he is employed.

L(c) For a period or periods of not more than ten workweeks in the
aggregate in any calendar year, or fourteen workweeks in the aggregate
in the case of an employer who does not qualify for the exemption in :
subsection (d) of this section, any employer may employ any employee
for a workweek in cxcess of that specified in subsection (a) without
paying the compensation for overtime employment prescribed in such
subsection if such employee (1) is employed by such employer in an
industry found by the Secretary to be of a seasonal nature, and (2)
receives compensation for employment by such employer in excess of
ten hours in any workday, or for employment by such employer in
excess of fifty hours in any workweek, as the case may be, at a rate
not iess than one and one-half times the regular rate at which he is
employed.

L(d) For a period or periods of not more than ten workweeks in
the aggregate in any calendar year, or fourteen workweeks in the aggre-
gate in the case of an employer who does not qualify for the exemp-
tion in subsection (c¢) of this section, any employer may employ any
employee for a workweek in excess of that specified in subsection (a)
without paying the compensation for overtime employment prescribed
in such subsection, if such employee—

[(1) is employed by such employer in an enterprise which is
in an industry found by the Secretary—

[(A) ‘to be characterized by marked annually recurring
seasonal peaks of operation at the places of first marketing or
first processing of agricultural or horticultural commodities
from farms if such industry is engaged in the handling, pack-
ing, preparing, storing, first processing, or canning of any
perishable agricultural or horticultural commodities in their
raw or natural state, or

[(B) to be of a seasonal nature and engaged in the han-
dling, packing, storing, preparing, first processing, or canning
of any perishable agricultural or horticultural commodities
in their raw or natural state, and

[(2) receives compensation for employment by such employer
in excess of ten hours in any workday, or for employment in
excess of forty-eight hours in any workweek, as the case may be,
at a rate not less than one and one-half times the regular rate at
which he is employed.]

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2

L(e)J (¢) As used in this section the “regular rate” at which an
employec 1s employed shall be deemed to include all remuneration for
employment paid to, or on behalf of, the employee, but shall not be
deemed to include—

(1) sums paid as gifts; payments in the nature of gifts made at
Christmas time or on other special occasions, as a reward for
service, the amounts of which are not measured by or dependent
on hours worked, production, or efficiency ;

(2) payments made for occasional poriods when no work is
performed duc to vacation, holiday, iﬁness, failure of the em-
ployer to provide sufficient work, or other similar cause; reason-
able payments for traveling expenses, or other expenses, incurred
by an employee in the furtherance of his employer’s interests and
properly reimbursable by the employer; and other similar pay-
ments to an employee which are not made as compensation for
his hours of employment ;

(8) sums paid In recognition of services performed during a
given period if ecither, (a) both the fact that pbayment is to be
made and the amount of the payment arc determined at the sole
discretion of the employer at or near the end of the period and
not pursuant to any prior contract, agreement, or promise causing
the employee to expect such payments regularly; or (b) the pay-
ments arc made pursuant to a bona fide profit-sharing plan or
trust or bona fide thrift or savings plan, meeting the requirements
of the Secretary of Labor set forth in appropriate regulation
which he shall ‘issuc, having due regard among other relevant
factors, to the extent to which the amounts paid to the employee
are determined without regard to hours of work, production, or
efficiency ; or (c) the payments are talent fees (as such talent fees
are defined and delimited by regulations of the Secretary) paid
to performers, including announcers, on radio and television
programs;

(4) contributions irrevocably made by an employer to a trustee
or third person pursuant to a bora fide plan for providing old-
age, retirement, life, accident, or health insurance or similar bene-
fits for employees;

(5) extra compensation provided by a premium rate paid for
certain hours worked by the employee in any day or workweek
because such hours are %ours worked in excess of eight in a day
or in excess of the maximum workweelk applicable to such em-
ployee under subsection (a) or in excess of the employee’s normal
working hours or regular working hours, as the case may be;

(6) extra compensation provided by a premium rate paid for
work by the employce on Saturdays, Sundays, holidays, or regular
days of rest, or on the sixth or seventh day of the workweek,
where such premium rate is not less than one and one-half times
the rate established in good faith for like work performed in non-
overtime hours on other days; or

(7) extra compensation provided by a premium rate paid to the
employee, in pursuance of an applicable employment contract or
collective-bargaining agreement, for work outside of the hours
established in good faith by the contract or agreement as the
basie, normal, or regular workday (not exceeding eight hours) or
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workweek (not exceeding the maximum workweek applicable to
such employee under subsection (a)), where such premium rate
is not less than one and one-half times the rate established in
good faith by the contract or agreement for like work performed
during such workday or workweek.
[(f)2(d) No employer shall be deemed to have violated subsection
(a) by employing any employee for a workweek in excess of the maxi-
mum workweek applicable to such employec under subsection (a) if
such employee is employed pursuant to a bona fide individual contract,
or pursuant to an agreement made as a result of collective bargaining
by representatives of employees, if the duties of such employee necessi-
tate irregular hours of work, and the contract or agreement (1) speci-
fies a regular rate of pay not less than the minimum hourly rate
provided in subsection (a) or (b) of section 6 (whichever may be ap-
plicable) and compensation at not less than one and one-half times
such rate for all hours worked in excess of such maximum workweek
and (2) provides a weekly guaranty of pay for more than sixty hours
based on the rates so specified.
[(g] (e) No employer shall be deemed to have violated subsec-
tion (a) by employing any employee for a workweek in excess of the
maximum workwuek applicable to such employee under such subsec-
tion 1f, pursuant to an agreement or understanding arrived at between
the employer and the employee before performance of the work, the
amount paid to the employee for the number of hours worked by him
in such workweek in excess of the maximum workweek applicable to
such employee under such subsection—
(1) in the case of an employee employed at piece rates, is
computed at piece rates not less than one and one-half times the
bona fide piece rates applicable to the same work when performed
during nonovertime hours; or
(2) in the case of an employee performing two or more kinds
of work for which different hourly or piece rates have been estab-
lished, is computed at rates not less than one and one-half times
such bona fide rates applicable to the same work when performed
during nonovertime hours; or
(3) is computed at a rate not less than one and one-half times
the rate established by such agreement or understanding as the
basic rate to be used in computing overtime compensation there-
under: Provided, That the rate so established shall be authorized
by regulation by the Secretary of Labor as being substantially
cquivalent to the average hourly earnings of the employee, ex-
clusive of overtime premiums, in the particular work over a rep-
resentative period of time;
and if (i) the employee’s average hourly earnings for the workweek
exclusive of payments described in paragraphs (1) through (7) of
subsection [( e)% (c) are not less than the minimum hourly rate re-
quired by applicable law, and (ii) extra overtime compensation is
properly computed and paid on other forms of additional pay required
to be included in computing the regular rate.

(h)él ( ;g Extra compensation paid as described in paragraphs (5),
(6), and (7) of subsection [(e)J (¢) shall be creditable toward over-
time compensation payable pursuant to this section.
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CG)T ( g{ No employer shall be deemed to have violated subsection
(a) by employing any employee of a retail or service establishment for
a workweck in excess of the applicable workweek specified therein, if
(1) the regular rate of pay of such employee is in excess of one and
one-half times the minimum hourly rate applicable to him under sec-
tion 6, and (2) more than half his compensation for a representative
period (not less than one month) represents commissions on goods or
services. In determining the proportion of compensation representing
commissions, all earnings resulting from the application of a bona fide
commission rate shall be deemed commissions on goods or services
without regard to whether the computed commissions exceed the draw
or guarantee.

L(j)J(%) No employer engaged in the operation of a hospital shall
be deemed to have violated subsection (a) if, pursuant to an agreement
or understanding arrived at between the employer and the employee
before performance of the work, a work period of fourteen consecutive
days 1s accepted in lieu of the workweek of seven consecutive days
for purposes of overtime computation and if, for his employment in
excess of eight hours in any workday and in excess of eighty hours in
such fourteen-day period, the employee receives compensation at a rate
not less than one and one-half times the regular rate at which he is
employed.

(2) No State or political subdivision of a State shall be deemed to
hawe violated subsection (a) with regard to any employee engaged in
fire protection or law enforcement activities (including security per-
sonnel in correctional institutions) if, pursuant to an agreement or
understanding arrived at between the employer and the employee be-
fore performance of the work, & work period of twenty-eight consecu-
tive days is accepted in liew of the workweek of seven consecutive days
for purposes of overtime computation and if the employee receives
compensation at a rate not less than one and one-half times the reqular
rate at which he is employed for his employment in excess of—

(1) one hundred and ninety-two hours in each such twenty-eight
day period during the first year from the effective date of the Fair
Labor Standards Amendments of 1972,

(2) one hundred and eighty-four hours in each such twenty-eight
day period during the second year from such date ; '

(8) one hundred and seventy-sixz hours in each such twenty-cight
day period during the third year from such date,;

(4) one hundred and siwty-eight hours in each such twenty-eight
day period during the fourth year from such date,;

(6) onme hundred and sixty hours in each such twenty-eight day
period thereafter. ' )

(7) In the case of an employee of am employer engaged n the busi-
ness of operating a strect, suburban or interurban electric railway, or
local trolley or motorbus carrier, reqardless of whether or not such
railway or corrier is public or private or operated for profit or not for
profit), in determining the hours of employment of such an employee
to which the rate prescribed by subsection (a) applies there shall be
ewcluded the hours such employee was employed in charter activities
by such employer if (1) the employee’s employment in such activities
was pursuant to an agreement or wnderstanding with his employer
arrived at before engaging in such employment, and (2) if employ-
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ment in such activities is not part of such employee’s regular employ-
ment. ,
WAGE ORDERS IN PUERTO RICO AND THE VIRGIN ISLANDS

Sec. 8. (a) The policy of this Act with respect to industries or enter-
prises in Puerto Rico and the Virgin Islands engaged in commerce
or in the production of goods for commerce is to reach as rapidly as
is economically feasible without substantially curtailing employment,
the objective of the minimum wage prescribed in paragraph (1) of sec-
tion 6(a) in each such industry. The Secretary of Labor shall from
time to time convene an industry committee or committees, ap-
pointed pursuant to section 5, and any such industry committee shall
from time to time recommend the minimum rate or rates of wages to
be paid under section 6 by employers in Puerto Rico or the Virgin
Islands, or in Puerto Rico and the Virgin Islands, engaged in com-
merce or in the production of goods for commerce or in any enterprise
engaged in commerce or in the production of goods for commerce in ,
any such industry or classifications therein. Minimum rates of wages
established in accordance with this section which are not equal to the
minimum wage rate prescribed in paragraph (1) of section 6(a) shall
be reviewed by such a committee once during each biennial period,
beginning with the biennial period commencing July 1, 1958, except
that the %ecretary, in his discretion, may order an additional review
during any such biennial period.

(b) Upon the convening of any such industry committee, the
Secretary shall refer to it the question of the minimum wage rate
or rates to be fixed for such industry. The industry committee shall
investigate conditions in the industry and the committee, or any
authorized subcommittee thereof, shall after due notice hear such
witnesses and receive such evidence as may be necessary or appro-
priate to enable the committee to perform its duties and functions
under this Act. The committee shall recommend to the Secretary the
highest minimum wage rates for the industry which it determines,
having due regard to economic and competitive conditions, will not
substantially curtail employment in the industry, and will not give
any industry in Puerto Rico or in the Virgin Islands a competitive
advantage over any industry in the United States outside of Puerto
Rico and the Virgin Islands.

(¢) The industry committee shall recommend such reasonable
classifications within any industry as it determines to be necessary
for the purpose of fixing for each classification within such industry
the highest minimum wage rate (not in excess of that prescribed in
paragraph (1) of section 6(a)) which (1) will not substantially curtail
employment in such classification and (2) will not give a competitive,
advantage to any group in the industry, and shall recommend for each
classification in the industry the highest minimum wage rate which
the committee determines will not substantially curtail employment
in such classification. In determining whether such classifications
should be made in any industry, in making such classifications, and
in determining the minimum wage rates for such classifications, no
classifications shall be made, and no minimum wage rate shall be
fixed, solely on a regional basis, but the industry committee shall
consider among other relevant factors the following:
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(1) competitive conditions as affected by transportation,
living, and production costs;

(2) the wages established for work of like or comparable
character by collective labor agreements negotiated between
employers and employees by representatives of their own choos-
ing;and

(3) the wages paid for work of like or comparable character
by employers who voluntarily maintain minimum wage stand-
ardsin the industry.

No classification shall be made under this section on the basis of
age or sex.

(d) The industry committee shall file with the Secretary a report
containing its findings of fact and recommendations with respect to
the matters referred to it. Upon the filing of such report, the Secre-
tary shall publish such recommendations in the Federal Register
and shall provide by order that the recommendations contained in
such report shall take effect upon the expiration of 15 days after the
date of such publication.

(e) Orders issued under this section shall define the industries and
classifications therein to which they are to apply, and shall contain
such terms and conditions as the Secretary finds necessary to carry
out the purposes of such orders, to prevent the circumvention or
evasion thereof, and to safeguard the minimum wage rates established
therein.

(f) Due notice of any hearing provided for in this section shall be
given by publication in the Federal Register and by such other means
as the Secretary deems reasonably calculated to give general notice to
interested persons.

ATTENDANCE OF WITNESSES

Sec. 9. Tor the purpose of any hearing or investigation provided
for in this Act, the provisions of sections 9 and 10 (relating to the
attendance of witnesses and the production of books, papers, and
documents) of the Federal Trade Commission Act of September 16,
1914, as amended (U.S.C., 1934 edition, title 15, secs. 49 and 50), are
hereby made applicable to the jurisdiction, powers, and duties of the
Secretary of Labor and the industry committees.

COURT REVIEW

Sec. 10. (a) Any person aggrieved by an order of the Secretary
issued under section 8 may obtain a review of such order in the United
States Court of Appeals for any circuit wherein such person resides or
has his principal place of business, or in the United States Court of
Appeals for the District of Columbia, by filing in such court, within
60 days after the entry of such order a written petition praying that the
order of the Secretary be modified or set aside in whole or in part. A
copy of such petition shall forthwith be transmitted by the clerk of the
court to the Secretary, and thereupon the Sccretary shall file in the
court the record of the industry committee upon which the order
complained of was entered, as provided in section 2112 of title 928,
United States Code. Upon the filing of such petition such court shall
have exclusive jurisdiction to affirm, modify, or set aside such order in
whole or in part, so far as it is applicable to the petitioner. The review
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by the court shall be limited to questions of law, and findings of fact by
such industry committee when supported by substantial evidence shall
be conclusive. No objection to the order of the Secretary shall be con-
sidered by the court unless such objection shall have been urged
before such industry committee or unless there were reasonable grounds
for failure so to do. If application is made to the court for leave to
adduce additional evidence, and it is shown to the satisfaction of the
conrt that such additional evidence may materially affect the result of
the proceeding and that there were reasonable grounds for failure to
adduce such evidence in the proceedings before such industry com-
mittee, the court may order such additional evidence to be taken before
an industry commiftee and to be adduced upon the hearing in such
manner and upon such terms and conditions as to the court may seem
proper. Such industry committee may modify the initial findings by
reason of the additional evidence so taken, and shall file with the court
such modified or new findings which if supported by substantial evi-
dence shall be conclusive, and shall also file its recommendation, if any,
for the modification or setting aside of the original order. The judg-
ment and decree of the court shall be final, subject to review by the
Supreme Court of the United States upon certiorari or certification as
provided in section 1254 of title 28 of the United States Code.

(b) The commencement of proceedings under subsection (a) shall
not, unless specifically ordered by the court, operate as a stay of the
Secretary’s order. The court shall not grant any stay of the order
unless the person complaining of such order shall file in court an under-
taking with a surety or sureties satisfactory to the court for the pay-
ment to the employees affected by the order, in the event such order
is affirmed, of the amount by which the compensation such employees
are entitled to receive under the order exceeds the compensation they
actually receive while such stay is in effect.

INVESTIGATIONS, INSPECTIONS, RECORDS, AND HOMEWORK REGULATIONS

Sgc. 11 (a) The Secretary of Labor or his designated representatives
may investigate and gather data regarding the wages, hours, and other
conditions and practices of employment in any industrial subject to
this Act, and may enter and mspect such places and such records
(and make such transcriptions t%ereof), question such employees,
and investigate such facts, conditions, practices, or matters as he may
deem necessary or appropriate to determine whether any person has
violated any provision of this Act, or which may aid in the enforcement
of the provisions of this Act. Except as provided in section 12 and
in subsection (b) of this section, the gecretary shall utilize the bureaus
and divisions of the Department of Labor for all the investigations
and inspections necessary under this section. Except as provided in sec-
tion 12, the Secretary shall bring all actions under section 17 to restrain
violations of this Act.

(b) With the consent and cooperation of State agencies charged
with the administration of State labor laws, the Secretary of Labor
may, for the purpose of carrying out his functions and duties under
this Act, utilize tge services of State and local agencies and their em-
ployees and, notwithstanding any other provision of law, may reim-
burse such State and local agencies and their employees for services
rendered for such purposes.
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(¢) Every employer subject to any provision of this Act or of any
order issued under this Act shall make, keep, and preserve such
records of the persons employed by him and of the wages, hours, and
other conditions and practices of employment maintained by him,
and shall preserve such records for such periods of time, and shall make
such reports therefrom to the Secretary as he shall prescribe by regula-
tion or order as necessary or appropriate for the enforcement of the
provisions of this Act or the regulations or orders thereunder.

(d) The Secretary is authorized to make such regulations and orders
regulating, restricting, or prohibiting industrial homework as are nec-
essary or appropriate to prevent the circumvention or evasion of and to
safeguard the minimum wage rate prescribed in this Act, and all exist-
ing regulations or orders of the Administrator relating to industrial
homework are hereby continued in full force and effect.

CHILD LABOR PROVISIONS

Src. 12, (a) No producer, manufacturer, or dealer shall ship or
deliver for shipment in commerce any goods produced in an establish-
ment situated in the United States in or about which within thirty
days prior to the removal of such goods therefrom any oppressive
child labor has been employed : Provided, That any such shipment or
delivery for shipment of such goods by a purchaser who acquired them
in good faith in reliance on written assurance from the producer,
manufacturer, or dealer that the goods were produced in compliance
with the requirements of this section, and who acquired such goods
for value without notice of any such violation, shall not be deemed
prohibited by this subsection: And provided further, That a prosecu-
tion and conviction of a defendant for the shipment or delivery for
shipment of any goods under the conditions herein prohibited shall be
a bar to any further prosecution against the same defendant for ship-
ments or deliveries for shipment of any such goods before the beginning
of said prosecution.

(b) The Secretary of Labor, or any of his authorized representatives,
shall make all investigations and inspections under section 11(a) with
respect to the employment of minors, and, subject to the direction
and control of the Attorney General, shall bring all actions under
section 17 to enjoin any act or practice which is unlawful by reason
of the existence of oppressive child labor, and shall administer all
other provisions of this Act relating to oppressive child labor.

(e) No employer shall employ any oppressive child labor in com-
merce or in the production of goods for commerce or in any enterprise
engaged in commerce or in the production of goods for commerce.

(@) In order to carry out the objectives of this section, the Secretary
may by regulation require employers to obtain from any employee
proof of age.

EXEMPTIONS

Skc. 13. (a) The provisions of [sections 6 and 7] section 6 (other
than section 6(d) in the case of paragraph (1) of this subsection) and
section 7 shall not apply with respect to— )

(1) any employee employed in a bona fide executive, admin-
istrative, or professional capacity (including any employee em-
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ployed in the capacity of academic administrative personnel or
teacher in elementary or secondary schools), or in the capacity
of outside salesman (as such terms are defined and delimited
from time to time by regulations of the Secretary, subject to the
provisions of the Administrative Procedure Act [, except that an
employee of a retail or service establishment shall not be excluded
from the definition of employee employed in a bona fide executive
or administrative capacity because of the number of hours in his
workweck which he devotes to activities not directly or closely
related to the performance of executive or administrative activi-
ties, if less than 40 per centum of his hours worked in the work-
week are devoted to such activities)]; or

(2) any employee employed by any retail or service establish-
ment (except an establishment or employee engaged in launder-
ing, cleaning, or repairinig clothing or fabrics or an establishment
engaged in the operation of a hospital, institution, or school de-
scribed in section 3(s) (4)), if more than 50 per centum of such
establishment’s annnal dollar volume of sales of goods or services
is made within the State in which the establishment is located,
and such establishment is not in an enterprise described in sec-
tion 3(s) [[or such establishment has an annual dollar volume of
sales which is less than $250,000 (exclusive of excise taxes at the
retail level which are separately stated)]. A “retail or service
establishment” [[shall mean] wmeans an establishment 75 per
centum of whose annual dollar volume of sales of goods or services
or of both) is not for resale and is recognized as retail sales or
services in the particular industry ; or

(3) any employee employed by an establishment which is an
amusement or recreational establishment, if (A) it does not op-
crate for more than seven months in any calendar year, or (B)
during the preceding calendar year, its average reccipts for any
six months of such year were not, more than 8314 per centum of
its average reccipts for the other six months of such year; or

[ (4) any employee employed by an establishment which quali-
fies as an exempt retail establishment under clause (2) of this
subsection and is recognized as a retail establishment in the par-
ticular industry notwithstanding that such establishment makes
or processes at the retail establishment the goods that it sells:
Provided, That more than 85 per centum of such establishment’s
annual dollar volume of sales of goods so made or processed is
made within the State in which the establishment is located ; or]

[(5)1 (4) any employee employed in the catching, taking,
propagating, harvesting, cultivating, or farming of any kind of
fish, shellfish, crustacea, sponges, seaweeds, or other aquatic forms
of animal and vegetable life, or in the first processing, canning
or packing such marine products at sea as an incident to, or in
conjunction with, such fishing operations, including the going to
and returning from work and loading and unloading when per-
formed by any such employee; or

L(6)] (5) any employee employed in agriculture (A) if such
employee is employed by an employer who did not, during any
calendar quarter during the preceding calendar year, use more
than five hundred man-days of agricultural labor, (B) if such
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employec is the parent, spouse, child, or other member of his em-
ployer’s immediate family, [(C) if such employee (i) is employed
as a hand harvest laborer and 1s paid on a picce rate basis in an
operation which has been, and is customarily and generally recog-
nized as having been, paid on a piece rate basis in the region of
employment, (11) commutes daily from his permanent residence to
the farm on which he is so employed, and (iii) has been employed
in agriculture less than thirteen weeks during the preceding ealen-
day year, ()] (O) if such employee [(other than an employee
described in clause (C) of this subsection)] (i) is sixteen years of
age or under and is employed as a hand harvest laborer, is paid on
a piece rate basis in an operation which has been, and is customar-
ily and generally recognized as having been, paid on a picce rate
basis in the region of employment, (ii) is employed on the same
farm as his parent or person standing in the place of his parent,
and (iii) is paid at the same piece rate as employees over age six-
teen are paid on the same farm, or [(E)J (D) if such employee is
principally engaged in the range produection of livestock; or

L(7)1 (6) any employee to the extent that such employee is
exempted by regulations, order or certificate of the Secretary
issued under section 14; or

L(8)1 (7) any employce employed in conncetion with the pub-
lication of any weekly, semiweckly, or daily newspaper with a
circulation of less than four thousand the major part of which cir-
culation is within the county where published or counties contigu-
ous thereto; or

L£(9) any employec employed by an establishment which is a
motion picture theater; or]

[(10)] (8) any switchboard operator employed by an independ-
ently owned public telephone company which has not more than
seven hundred and fifty stations; or

[(11) any employce or proprietor in a retail or service establish-
ment which qualifies as an exempt retail or service establishment
under clause (2) of this subsection with respect to whom the pro-
visions of scctions 6 and 7 would not otherwise apply, engaged in
handling telegraphic messages for the public under an agency or
contract arrangement with a telegraph company where the tele-
graph message revenue of such agency does not cxceed $500 a
month ; or]

L(12)] (9) any employee cmployed as a seaman on a vessel
other than an American vessel [; or].

L[(13) any employec employed in planting or tending trees,
cruising, surveying, or felling timber, or in preparing or trans-
porting logs or other forestry products to the mill, processing
plant, railroad, or other transportation terminal, if the number of
employees employed by his employer in such forestry or lumber-
ing operations docs not exceed eight ; or

[(14) any agricultural employee employed in the growing and
harvesting of shade-grown tobacco who is engaged in the process-
ing (including, but not limited to, drying, curing, fermenting,
bulking, rebulking, sorting, grading, aging, and baling) of suc
tobacco, prior to the stemming process, for use as cigar wrapper
tobacco.J
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(b) The provisions of section 7 shall not apply with respect to—

(1) any employee with respect to whom the Secretary of Trans-
portation has power to establish qualifications and maximum
hours of service pursuant to the provisions of section 204 of the
Motor Carrier Act, 1935 ; or

(2) any ecmployee of an employer engaged in the operation of a
common carrier by rail and subject to the provisions of part 1 of
the Interstate Commerce Act; or

(3) any employee of a carrier by air subject to the provisions
of title IT of the Railway Iabor Act; or
_ [ (4) any employee employed in the canning, processing, market-
ing, freezing, curing, storing, packing for shipment, or distribut-
ing of any kind of fish, shellfish, or other aquatic forms of animal
or vegetable life, or any byproduct thereof ; or]

L(5)3 (4) any individual employed as an outside buyer of
poultry, eggs, cream, or milk, in their raw or natural state; or

[(6)F (5) any employee employed as a seaman ; or :

L(7)] (6) any driver, operator, or conductor employed by an
employer engaged in the business of operating a street, suburban
or interurban electric railway, or local trolley or motorbus carrier,
[if the rates and services of such railway or carrier are subject to
regulation by a State or local agency] (regardless of whether or
not such railway or carrier is public or private or operated for
profit or not for profit), and if such employee receives compensa-
tion for employment in ewxcess of forty-eight hours in any work-
week at a rate not less than one and one-half times the requlor
rate at which he is employed; or

L(8)] (7){A) any employee who is employed by an establish-
ment which is a hotel, motel, or restaurant and receives compensa-
tion at a rate not less than one and one-half times the regular rate
at which he is employed for his employment in excess of (i) forty-
etght hours in any workweek during the first year from the effec-
tive date of the Fair Labor Standards Amendments of 1972, (it)
forty-siz hours in any workweek thereafter or (B) any employee
who [(A)] is employed by an establishment which is an institu-
tion (other than a hospital) primarily engaged in the care of the
sick, the aged, or the mentally ill or defective who reside on the
premises, and [(1B3)] receives [compensation for employment in
excess of forty-eight hours in any workweek at a rate not less than
one and one-half times the regular rate at which he is employed; -
or} compensation at o rate not less than one and one-half times the
reqular rate at which he is employed for his employment in excess
of (i) forty-eight hours in any workweek during the first year
from ' the effective date of the Fair Labor Standards Amendments
of 1978, (i1) forty-siz hours in any workweek during the second
year from the effective date of the Fair Labor Standards Amend-
ments of 1972, and (#3) forty-four hours in any workweek there-
after; or .

L(9)] (8) any employee cmployed as an announcer, news editor,
or chief engincer by a radio or television station the major
studio of which is located (A) in a city or town of one hundred
thousand population or less, according to the latest available
decennial census figures compiled by the Bureau of the Census,
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except where such city or town is part of a standard metropolitan
statistical area, as defined and designated by the Bureau of the
Budget, which has a total population in excess of one hundred
thousand, or (I3) in a city or town of twenty-five thousand popu-
Iation or less, which is part of such an area but is at least 40
airline miles from the principal city in such area; or

L[(10)] (9) any salesman, partsman, or mechanic primarily en-
gaged in selling or servicing [automobiles, trailers, trucks,J farm
implements [, or aircraft] or any salesman primarily engaged in
selling automobiles, trailers or trucks if employed by a nonmanu-
facturing establishment primarily engaged in the business of
selling such vehicles to nltimate purchasers; or

[(11)] (10) any cemployee employed as a driver or drivers’
helper making local deliveries, who is compensated for such em-
ployment on the basis of trip rates, or other delivery payment
plan, if the Secretary shall find that such plan has the general
purpose and effect of reducing hours worked by such employees
to, or below, the maximum workweck applicable to them under
section 7(a); or

[(12)] (77) any employeec employed in agriculture or in con-
nection with the operation or maintenance of ditches, canals,
reservoirs, or waterways, not owned or operated for profit, or
operated on a sharecrop basis, and which are used exclusively for
supply -and storing of water for agricultural purposes; or

[(13)] (72) any employce with respeet to his employment in
agriculture by a farmer, notwithstanding other employment of
such employee in connection with livestock auction operations in
which such farmer is engaged as an adjunct to the raising of live-
stock, either on his own account or in conjunction with other farm-
ers, if such employee (A) is primarily employed during his
workweck in agriculture by such farmer, and (B) is paid for his
employment in connection with such livestock auction operations
at a wage rate not less than that preseribed by section 6(a) (1) ; or

[(14)7 (73) any employee employed within the area of produc-
tion (as defined by the Secretary) by an establishment commonly
recognized as a country elevator, including such an establishment
which sells products and services used in the operation of a farm
if no more than five employees are employed in the establishment.
in such operations; or

[(15)Y (Z4) any employee engaged in [ginning of cotton for
market, in any place of employment located in a county where
cotton is grown 1n commercial quantities, or in]J the processing of
[sugar beets, sugar beet molasses, sugarcane, or] maple sap into
sugar (other than refined sugar) or syrup; or

[(16)] (25) any employce engaged (A) in the transportation
and preparation for transportation of fruits or vegetables, whether
or not performed by the farmer, from the farm to a place of first
processing or first marketing within the same State, or (B) in
transportation, whether or not performed by the farmer, between
the farm and any point within the same State of persons employed
or to be employed in the harvesting of fruits or vegetables; or

[(17)] (16) any driver employed by an employer engaged in
the business of operating taxicabs; or
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[(18)F (I7) any employee of a retail or service establishment
who is employed primarily in connection with the preparation or
offering of food or beverages for human consumption, either on
the premises, or by such services as catering, banquet, box lunch,
or curb or counter service, to the public, to employees or to mem-
bers or guests of members of clubs, and if such employee receives
compensation for employment in excess of forty-eight hours in
any workweek at a rate not less than one and one-half times the
regular rate at inhich he is employed; or

L(19)] (18) any employee of a bowling establishment if such
employee receives compensation for employment in excess of forty-
cight hours in any workweek at a rate not less than one and one-
half times the regular rate at which he is employed[[.] ; or

(19) any employee who in any workweek is employed in domes-
tic service in a household ; or

(20) any employeec employed in planting or tending trees, cruis-
ing, surveying, or felling timber, or in preparing or transporting
logs or other forestry products to the mill, processing plant, rail-
road, or other tramsportation terminal, if the number of em-
loyees employed by his employer in such forestry or lumbering
operations does not exceed eight; or

(21) any employee employed by an owner of an apartment
building or by « management agent on behalf of the owner: Pro-
vided, T'hat (A) such employee resides in that apartment building
and (B) the gross annual rentals of such building are less than
the annual gross wolume of sales for an enterprise specified in
section3(s) of this act; or

(22) any employee who is employed with his spouse by a non-
profit educational institution. to serve as the parents of children—

(A) who are orphans or one of whose natural parents is de-
censed, and

(B) who arc envolled in such institution and reside in resi-
dential facilitics of the institution, while such children are in
residence at such. institution, if such employee and his spouse re-
side in such facilities, receive, without cost, board and lodging
from such institution, and are together compensated, on a cash
basis, at an annual rate of not less than $10,000,

(23) Any employee of an employer primarily engaged in the
wholesale business of drycleaning clothing or fabrics who cus- .
tomarily works irregular hours in performing pickups or delivery
services directly for establishments offering drycleaning services
to the public, and if more than one-half of his or her annual comp-
pensation represents commissions based on the performance of -
such services.

(c) (1) Except as provided in paragraph (2), the provisions of sec-
tion 12 relating to child labor shall not apply [with respect] to any
employee employed in agriculture outside of school hours for the school
district where such cmployee is living while he is so employed tf such
employee—

(4) is employed by his parent, or by a person standing in the
place of his parent, on a farm owned or operated by such parent or
person, or

(B) is fourteen years of age or older, or
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() is twelve years of age or older, and (3) such employment is
with the written consent of kis parent or person standing in place
of his parent, or (ii) his parent or person standing in place of his
parent is employed on the same farm.

(2) The provisions of section 12 relating to child labor shall apply
to an employee below the age of sixteen employed in agriculture in an
occupation that the Secretary of Labor finds and declares to be par-
ticularly hazardous for the employment of children below the age of
sixtcen, except where such employee is employed by his parent or A
person standing in the place of his parent on a farm owned or operate .
by such parent or person.

(3) The provisions of section 12 relating to child labor shall not
apply to any child employed as an actor or performer in motion pic-
tures or theatrical productions, or in radio or television productions.

(d) (7) (A) The provisions of sections 6, 7, and 12 shall not apply
with respect to any employce engaged in the delivery of newspapers
to the consumer, and (B) the provisions of section 12 shall not apply
with respect to any such employee when engaged in the delivery to
households or consumers of shopping news (including shopping guides,
handbills, or other types of advertising material) published by any
weekly, semiweekly, or daily newspaper.

(8) The provisions of sections 6, 7, and 12 shall not apply with
respect to any homeworker engaged in the making of wreaths com-
posed principally of natural holly, pine, cedar, or other evergreens
(including the harvesting of the evergreens or other forest products
used in making such wreaths).

(e) The provisions of section 7 shall not apply with respect to
employees for whom the Secretary of Labor is authorized to establish
minimum wage rates as provided in section 6(a)(3), except with
respect to employees for whom such rates are in effect; and with
respect to such employees the Secretary may make rules and regula-
tions providing reasonable limitations and allowing reasonable varia-
tions, tolerances, and exemptions to and from any or all of the provi-
sion of section 7 if he shall find, after a public hearing on the matter,
and taking into account the factors set forth in section 6(a)(3), that
cconomic conditions warrant such action.

(f) The provisions of sections 6, 7, 11, and 12 shall not apply with
respect to any employee whose services during the workweek are per-
formed in a workplace within a foreien country or within territory
under the jurisdiction of the United States other than the following:
a State of the United States; the District of Columbia; Puerto Rico:
the Virgin Islands: Quter Continental Shelf lands defined in the Outer
Continental Shelf Lands Act (ch. 345, 67 Stat. 462) ; American Samoa ;
Guam; Wake Island: Eniwetok Atoll: Kwajalein Atoll: Johnston
Tsland ; and the Canal Zone.

Notr.—Section 13(b) (7) is further changed effective during the second year

following enactment of the Fair Labor Standards Amendments of 1972 and re-
pealed thereafter.

( Effective during the Second year following enactment)

EXEMPTIONS
Sro.13. (a) * * *
(b) » * *
(1) * % *
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* * * * * # *

(7) any driver, operator, or conductor employed by an employer engaged in the
business of operating a street, suburban or interurban electric railway, or local
trolley or motorbus carrier, if the rates and services of such railway or carrier
are subject to regulation by a State or local agency and if such employee receives
compensation for employment in excess of [forty-eight] forty-four hours in any
workweek at a rate not less than one and one-half times the regular rate at
which he is employed ; or

(liffective during the Third year following enactment and thereafter)

EXEMPTIONS
SEc.13. (a) * * *
(b) * ok K
(1) LI B 2
# * * * * * * .

L(7) any driver, operator, or conductor employed by an employer engaged in
the business of operating a street, suburban or interurban electric railway, or
local trolley or motorbus carrier, if the rates and services of such railway or
carrier are subject to regulation by a State or local agency and if such employee
receives compensation for employment in excess of forty-four hours in any work-
week at a rate not less than one and one-half times the regular rate at which he
is emploged ; or]

Nore.—Section 13(b) (18) is further changed effective during the second year
following enactment of the Fair Labor Standards Amendments of 1972 and
repeal thereafter.

(Wffective during the Second year following enactment)

EXEMPTIONS
SEc.13. (a) * * *
(b) * * *
(1) * » *
% % " * * ® *

(13) any employee of a retail or service establishment who is employed pri-
murily in connection with the preparation or offering of food or beverages for
human consumption, either on the premises, or by such services as catering,
banquet, box lunch, or curb or counter service, to the publie, to employees, or to
members or guests of members of clubs, and if such employee receives compen-
sation for employment in excess of [forty-eight] forty-four hours in any work-
week at a rate not less than one and one-half times the regular rate at which he
is employed ;

(Effective during the Third year following enactment and thereafter)

EXEMPTIONS
Sec.13. (a) * * *
(b) * ok &
(1) * * =* -
*® * & * # * *

L(18) any employee of a retail or service establishment who is employed pri-
marily in connection with the preparation or offering of food or beverages for
human consumption, either on the premises, or by such services as catering,
banquet, box lunch, or curb or counter service, to the public, to employees, or
to members or guests of members of clubs, and if such employee receives compen-
sation for employment in excess of forty-four hours in any workweek at a rate
not less than one and one-half times the regular rate at which he is employed B |

Note.—Section 13(b) (19) is further changed effective during the second year
following enactment of the Fair Labor Standards Amendments of 1972 and
repealed thereafter

(Effective during the Second year following enactment)

EXEMPTIONS
Sec. 13. (a) * * *
(b) LI I
(1) & % ok
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* * *® * * ® *

(19) any employee of a bowling establishment if such employee receives com-
pensation for employment in excess of [forty-eight] forty-four hours in any
workweek at a rate not less than one and one-half the regular rate at which
he is employed ; or

(Bffective during the Third year following enactment and thereafter)

EXEMPTIONS
Sec. 13. (a) * * *
(b) * * =
(1) * % *
s * * * * * *

L(19) any employee of a bowling cestablishment if such employee receives
compensation for employment in excess of forty-four hours in any workweek at

a 1:'|ate not less than one and one-half the regular rate at which he is employed ;
or

LEARNERS, APPRENTICES, STUDENTS, AND ITANDICAPPED WORKERS

Sec. 14. (a) The Secretary of Labor, to the extent necessary in
order to prevent curtailment of opportunities for employment, shall by
regulations or by orders provide for the employment of learners, of
apprentices, and of messengers employed primarily in delivering
letters and messages, under special certificates issued pursuant to
regulations of the Secretary, at such wages lower than the minimum
wage applicable under section 6 and subject to such limitations as to
time, number, proportion, and length of service as the Secretary shall
prescribe.

(b) The Secretary, to the extent necessary in order to prevent
curtailment of opportunities for employment, shall by regulation or
order provide for the employment of full-time students, regardless of
age but in compliance with applicable child labor laws, on a part-time
basis in retail or service establishments or educational institutions (not
to exceed twenty hours in any workweck) or on a part-time or a full-
time basis in such establishments during school vacations under spe-
cial certificates issued pursuant to regulations of the Secretary, at a
wage rate not less than 85 per centum of the minimum wage applicable
under section 6, except that the proportion of student hours of employ-
ment to total hours of employment of all employees in any establish-
ment or an educational institution may not exceed (1) such proportion
for the corresponding month of the twelve-month period preceding
May 1, 1961, (2) in the case of a retail or service establishment or an
educational institution whose employees (other than employees en-
gaged in commerce or in the production of goods for commerce) are
covered by this Act for the first time on or after the effective date of the
Tair Labor Standards Amendments of 1966, and the Fair Labor Stand-
ards Amendments of 1972, such proportion for the corresponding
month of the twelve-month period immediately prior to such appl-
cable date, or (3) in the case of a retail or service establishment or an
educational institution coming into existence after May 1, 1961, or a
retail or service establishment or an educational institution for which
records of student hours worked are not available, a proportion of
student hours of employment to total hours of employment of all em-
ployees based on the practice during the twelve-month period preced-
ing May 1, 1961, in (A) similar establishments or educational institu-
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tions of the same employer in the same general metropolitan area in
which the new establishment or an educational institution is located,
(B) similar establishments of the same employer in the same or nearby
counties if the new cstablishment or an education institution is not in
a metropolitan area, or (C) other establishments or educational insts-
tutions of the same general character operating in the community or
the nearcst comparable community. Before the Secretary may issue a
certificate under this subsection he must find that such employment
will not create a substantial probability of reducing the full-time em-
ployment opportunities of persons other than those employed under
this subsection.

(c) The Secretary. to the extent necessary in order to prevent cur-
tailment of opportunities for employment, shall by certificate or order *
provide for the employment of full-time students, regardless of age
but in compliance with applicable child labor laws, on a part-time basis
in agriculture (not to exceed twenty hours in any workweek) or on a
part-time or a full-time basis in agriculture during school vacations,
at a wage rate not less than 85 per centum of the minimum wage
applicable under section 6. Before the Secretary may issue a certificate
or order under this subsection he must find that such employment will
not create a substantial probability of reducing the full-time employ-
ment opportunities of persons other than those employed under this
subsection,

(d) (1) Except as otherwise provided in paragraphs (2) and (3) of
this subsection, the Secretary of Labor, to the extent necessary in
order to prevent curtailment of opportunities for employment, shall
by regulation or order provide for the employment under special
certificates of individunals (including individuals employed in agricul-
ture) whose earning or productive capacity is impaired by age or
physical or mental deficiency or injury, at wages which are lower
than the minimum wage applicable under section 6 of this Act but
not less than 50 per centum of such wage and which are commensu-
rate with those paid nonhandicapped workers in industry in the
vicinity for essentially the same type, quality, and quantity of work.

(2) The Secretary, pursuant to such regulations as he shall prescribe
and upon certification of the State agency administering or supervising
the administration of vocational rehabilitation services, may issue spe-
cial certificates for the employment of —

(A) handicapped workers engaged in work which is incidental .
to training or evaluation programs, and
(B) multihandicapped individuals and other individuals whose
earning capacity is so severely impaired that they are unable to
engage in competitive employment,
at wages which are less than those required by this subsection and
which are related to the worker’s productivity.

(3) (A) The Secretary may by regulation or order provide for the
employment of handicapped clients in work activities centers under
special certificates at. wages which are less than the minimums appli-
cable under section 6 of this Act or prescribed by paragraph (1) of this
subsection and which constitute equitable compensation for such clients
in work activities centers.

(B) For purposes of this section, the term “work activties centers”
shall mean centers planned and designed exclusively to provide
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therapeutic activities for handicapped clients whose physical or mental
impairment is so severe as to make their productive capacity inconse-
quential.

' PROHIBITED ACTS

Skc. 15. (a) After the expiration of one hundred and twenty days
from the date of enactment of this Act, it shall be unlawful for any

erson—

P (1) to transport, offer for transportation, ship, deliver, or sell
in.commerce, or to ship, deliver, or sell with knowledge that ship-
ment or delivery or sale thereof in commerce is intended, any
goods in the production of which any employee was employed in
-violation of section 6 or section 7, or in violation of any regulation
or order of the Secrctary of Labor issued under section 14; except
that no provision of this Act shall impose any libality upon any
common carrier for the transportation in commerce in‘the regular

. course of its business of any goods not produced by such common

carrier, and no provision of this Act shall excuse any common car-
rier from its obligation to accept any goods for transportation;
and except that any such transportation, offer, shipment, delivery,
or-sale of such goods by a purchaser who acquired them in good

- faith in reliance on written assurance from the producer that the

- goods were produced in compliance with the requirements of the
Act, and who acquired such goods for value without notice of
any such violation, shall not be deemed unlawful ;

(2) to violate any of the provisions of section 6 or section 7 , or
any of the provisions of any regulation or order of the Secretary
issued under section 14 ;

(8) to discharge or in any other manner discriminate against
any employee because such employee has filed any complaint

‘or instituted or caused to be instituted any proceeding under or

.. related to this Act, or has testified or is about to testify in any

- such proceeding, or has served or is about to serve on an industry
committee; .

(4) to violate any of the provisions of section 12;

" (3) to violate any of the provisions of section 11(c) or any
régulation or -order made or continued in effect under the pro-
visions of section 11(d), or to make any statement, report, or
record filed or kept pursuant to the provisions of such section or
of -any regulation or order thercunder, knowing such statement,

.+ report, or record to be false in a material respect.

(b) -For the purposes of subsection (a) (1) proof that any employee
was employed in any place of employment where goods shipped or
sold in commerce were produced, within ninety days prior to the
removal: of the goods from such place of employment, shall be prima
facie evidence that such employee was engaged in the production of
such goods.

' PENALTIES

- Skc. 16. (a)-Any person who willfully violates any of the provisions
of section 15 shall upon conviction thereof be subject to a fine of not
more than $10,000, or to imprisonment for not more than six months,
or both. No person shall be imprisoned under this subsection except

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/0%j0 : CIA-RDP73B00296R000400140001-2

for an offense committed after the conviction of such person for a prior
offense under this subsection. . .

(b) Any employer who violates the provisions of section 6 or section
7 of this Act shall be liable to the employee or employees affected In
the amount of their unpaid minimum wages, or their unpaid overtime
compensation, as the case may be, and in an additional equal amount
as liquidated damages. Action to recover such liability may be main-
tained in any court of competent jurisdiction by any one or more
employees for and in behalf of himself or themselves and other em-
ployees similarly situated. No employee shall be a party plaintiff to
any such action unless he gives his consent in writing to become such
a party and such consent is filed in the court in which such action is
brought. The court in such action shall, in addition to any judgment "
awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee
to be paid by the defendant, and costs of the action. The right pro-
vided by this subsection to bring an action by or on behalf of any
employee, and the right of any employee to become a party plaintiff =
to any such action, shall terminate upon the filing of a complaint by
the Secrctary of Labor in an action under section 17 in which restraint
is sought of any further delay in the payment of unpaid minimum
wages, or the amount of unpaid overtime compensation, as the case
may be, owing to such employee under section 6 or section 7 of this
Act by an employer liable therefor under the provisions of this
subsection. ' ‘

(¢) The Secretary [of Labor] is authorized to supervise the payment
of the unpaid minimum wages or the unpaid overtime compensation
owing to any employee or employees under section 6 or [section] 7 of
this Act, and the agreement of any employee to accept such payment
shall upon payment in full constitute a waiver by such employee of
any right he may have under subsection (b) of this section to such
unpaid minimum wages or unpaid overtime compensation and an
additional equal amount as liquidated damages. hen a written
request is filed by any employee with the Secretary claiming unpaid
minimum wages or unpaid overtime compensation under section 6
or section 7 of this Act, the] 7he Secretary may bring an action in
any court of competent jurisdiction to recover the amount of [such
claim : Provided, That this authority to sue shall not be used by the
Secretary in any case involving an issue of law which has not been
settled finally by the courts, and in any such case no court shall have
jurisdiction over such action or proceeding initiated or brought b
the Secretary if it does involve any issue of law not so finall settleudj
the unpaid minimum wages or overtime compensation and an éq
amount as liquidated damages. The consent of any employee to the
bringing of any such action by the Secretary, unless such action is
dismissed without prejudice on motion of the Secretary, shall consti-
tute a waiver by such employee of any right of action he may have
under subsection (b) of this section for such unpaid minimum wages or
unpaid overtime compensation and an additional equal amount as
liquidated damages. Any sums thus recovered by the Secretary on
bghalf of an employee pursuant to this subsection shall be held in a
special deposit account and shall be paid, on order of the Secretary,
directly to the employee or employees affected. Any such sums not
paid to an employece becavise of inability to do so within a period of
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three years shall be covered into the Treasury of the United States as
miscellaneous receipts. In determining when an action is commenced
by the Secretary under this subsection for the purposes of the statutes
of limitations provided in section 6(a) of the Portal-to-Portal Act of
1947, it shall be considered to be commenced in the case of any indi-
vidual claimant on the date when the complaint is filed if he is specifi-
cally named as a party plaintiff in the complaint, or if his name did not
so appear, on the subsequent date on which his name is added as a
party plaintiff in such action.

(d) In any action or proceeding commenced prior to, on, or after the
date of enactment of this subsection, no employer shall be subject to
any liability or punishment under this Act or the Portal-to-Portal Act
of 1947 on account of his failure to comply with any provision or
provisions of such Acts (1) with respect to work heretofore or here-
after performed in a workplace to which the exemption in section 13 (f)
is applicable, (2) with respect to work performed in GGuam, the Canal
Zone or Wake Island before the effective date of this amendment of
subsection (d), or (8) with respect to work performed in a possession
named in section 6(a) (3) at any time prior to the establishment by the
Secretary, as provided therein, of a minimum wage rate applicable to
such work.

(e) Any person who wviolates the provisions o f section 12, relating
to_child labor, or any requlation issued under that section, shall be
subject to a civil penalty of not to emceed 81,000 for each such violation.
Any such civil penalty may be compromised by the Secretary. In de-
termining the amount of such penalty, or the amount agreed upon in
compromise, the appropriateness of such penalty to the size of the
business of the person charged and the gravity of the violation shall
be considered. The amount of such penalty, when finally determined,
or the amount agreed upon in compromise, may be deducted from any
sums owing by the United States to the person charged.

INJUNCTION PROCEEDINGS

Skc. 17. The district courts, together with the United States District
Court for the District of the Canal Zone, the District Court of the
Virgin Islands, and the District Court of Guam shall have jurisdiction,
for cause shown, to restrain violations of section 15, including in the
case of violations of section 15(a) (2) the restraint of any withholding
of payment of minimum wages or overtime compensation found by
the court to be due to employees under this Act (except sums which
employees are barred from recovering, at the time of the commence-
ment of the action to restrain the violations, by virtue of the provisions
of section 6 of the Portal-to-Portal Act of 1947).

RELATION TO OTIIER LAWS

Sec. 18. (a) No provision of this Act or of any order thereunder
shall excuse noncompliance with any Federal or State law or municipal
ordinance establishing a minimum wage higher than the minimum
wage established under this Act or a maximum workweek lower than
the maximum workweek established under this Act, and no provision
of this Act relating to the employment of child labor shall justify
noncompliance with any Federal or State law or municipal ordinance
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establishing a higher standard than the standard established under
this Act. No provision of this Act shall justify any employer in
reducing a wage pald by him which is in excess of the applicable
minimum wage under this Act, or justify any employer in increasing
hours of employment maintained by him which are shorter than the
maximum hours applicable under this Act. o
(b) Notwithstanding any other provision of this Act (other than
section 13 (f)) or any other law— S
(1) any Federal employee in the Canal Zone engaged in em-
ployment of the kind deseribed in section 5102(c) (7) of title 5.
United States Code, or oo
(2) any employee employed in a nonappropriated fund instru-
mentality under the jurisdiction of the Armed Forces,
shall have his basic compensation fixed or adjusted at a wage rate
which is not less than the appropriate wage rate provided for in
section [6(a) (1)] #(a) of this Act (except that the wage rate pro-
vided for in section 6(b) shall apply to any employee who performed
services during the workweek in a work place within the Canal Zone,
and shall have his overtime compensation set at an hourly rate not less
than the overtime rate provided for in section [7(a)(1)] 7(2) of this
Act. ‘

SEPARABILITY OF PROVISIONS

Skc. 19. If any provision of this Act or the application of such
provision to any person or circumstances is held invalid, the remainder
of the Act and the application of such provision to other persons or
circumstances shall not be affected thereby.

OTHER LAWS AMENDED
Section 12(a)(2) of the Emergency Employment Act of 1971

§ 12. Special Provisions

(a) The Secretary shall not provide financial assistance for any
program or activity under this Act unless he determines, in accordance
with such regulations as he shall prescribe, that— S

(1) * * * :

(2) persons employed in public service jobs under this Act shall
be paid wages which shall not be lower than whichever is the
highest of (A) the minimum wage which would be applicable to
the employee under the Fair Labor Standards Act of 1938, if
[section 6(a) (1)] section 6 of such Act applied to the participant
and if he werc not exempt under section 13 thereof, (B) the State
or local minimum wage for the most nearly comparable covered
employment, or (C) the prevailing rates of pay for persons em-
ployed in similar public occupations by the same employer; * * *

Section 11 of the Age Discrimination in Employment Act of 1967
' DEFINITIONS

Skc. 11. For the purposes of this Act— -
(a) LI
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(b) The term “employer” means a person engaged in an in-
dustry affecting commerde who has twenty-five or more employees
for each working day in each of twenty or more calendar weeks
in the eurrent or preceding calendar yoar: Provided, That prior

. to June 30, 1968, employers having fewer than fifty employees
shall not be considered employers. [The term also means any agent
of such a person, but such term does not. include the United States,
a corporation wholly owned by the Government of the United
States, or a State or political subdivision thereof.] 7'he term also
means (1) any agent of such o person, and (2) a State or political
subdivision of a State and any agency or instrumentality of a
State or a political subdivision of o State, but such term does not
include the United States, or a corporation wholly owned by the
Government of the United States.

(c) Theterm “‘employment agency” means any person regularly
undertaking with or without compensation to procure employees
for an employer and includes an agent of such a person; but shall
not include an agency of the United States [or an agency of a State

- or political subdivision of a State, except that such ‘term shall

- include the United States Employment Service and the systems

of State and local employment services receiving Federal as-
sistance.]

Sectioh 14 of the Age Discrimination in Employment Act of 1967

FEDERAL-STATE RELATIONSHIP

- Skc. 14." (a) Nothing in this Act shall affect the jurisdiction of any
agency of any State performing like functions with regard to dis-
criminatory employment practices on account of age except that upon
commencement of action under this Act such action shall supersede
any State action.

(b) In the case of an alleged unlawful practice occurring in a State
which has a law prohibiting discrimination in employment because
of age and establishing or authorizing a State authority to grant or
seek relief from such discriminatory practice, no suit may be brought
under section 7 of this Act before the expiration of sixty days after
proceedings have been commenced under the State law, unless such
proceedings haye been earlier terminated : Provided, That such sixty-
day periog shall be extended to one hundred and twenty days during
the first year after the effective date of such State law. If any require-
ment for the commencement of such proceedings is imposed by a State
authority other than a requirement of the filing of a written and signed
statement of the facts upon which the proceeding is based, the pro-
ceeding shall be deemed to have been commenced for the purposes
of this subsection at the time such statement is sent by registered mail
to the appropriate State authority.

. - NONDIRCRIMINATION ON AOCOUNT OF AGE IN FEDERAL GOVHRNMENT
BMPLOYMENT

Skc. 15, (@) All personnel actions affecting employees or applicants
for employment (except with regard to aliens employed outside the
limits of the United States) in military departmenis as defined in sec-
tion 102 of title 5, United States Code, in executive agencies (other
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than the General Accounting Office) as defined in section 105 of title
5, United States Code (including employees and applicants for em-
ployment who are paid from nonappropriated funds), in the United
States Postal Service and the Postal Rate Commission, of the Govern-
ment of the District of Oolumbia having positions in the competitive
service, and in those units of the legislative and judicial branches of
the Federal Government having positions in the competitive service,
and in the Library of Congress shall be made free from any discrimina-
tion based on age. .

(b)) Ewcept as otherwise provided in this subsection, the Givil Serv-
ice Commission s authorized to enforce the provisions of subscction
(a) through appropriote remedies, including reinstatement or hiring
of employees with or without backpay, as will effectuate the policies of -
this section. The Civil Service Commaission shall issue such rules, regu-
lations, orders, and instructions as it deems necessary and appropriate
to carry out its responsibilities under this section. The Civil Service
Commission shall— :

(1) be responsible for the review and evaluation of the opera-
tion of oll agency programs designed to carry out the policy of
this section, periodically obtaining and publishing (on at least &
semiannual basis) progress reports from each such department,
ayency, or unit; and

(2) consult with and solicit the recommendations of interested
individuals, groups, and organizations relating to nondiscrimi-
ation in employment on account of age.

The head of each such department, agency, or unit shall comply with
such rules, requlations, orders, and instructions which shall include @
provision that an employee or applicant for employment shall be noti-
fied, of any final uction taken or any complaint of discrimination filed
by him thereunder. Reasonable exemptions to the provisions of this
section may be estublished by the Commission but only when the Com-
mission has established a maximum age requirement on the basis of a
determination that age is o bona fide occupational qualification neces-
sary to the performance of the duties of the position. With respect to
employment in the Library of Congress, authorities granted in this
subsection to the Civil Service Commission shall be ewercised by the
Librarian of Congress. '

(¢) Any persons aggrieved may bring a cwil action in any court of
competent jurisdiction for such legal or equitable relief as will effectu-
ate the purposes of this Act. :

(d) When the individual has not filed a complaint concerning age

discrimination with the Commission, no civil action may be com-
menced by any indivdual under this section until the individual has
‘given the Commission not less than thirty days’ notice of an intent to
file such action. Such notice shall be filed within one hundred and
eighty days after the alleged uwnlawful practice occurred. Upon re-
ceiving a notice of intent to sue, the Commission shall promptly notify
oll persons named therein as prospective defendants in the action
and. take any appropriate action to assure the elimination of any un-
lawful practice.

(e) Nothing contained in this section shall relieve any Government
agency or official of the responsibility to assure nondiscrimination on
account of age in employment as required under any provision of
Federal law.
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Section 15 of the Age Discrimination in Employment Aet of 1967

EFFECTIVE DATE

“ Sgc. [15] 16. This Aet shall become effective one hundred and eighty
days after enactment, except (a) that the Secretary of Labor may
extend the delay in effective date of any provision of this Act up to
an additional ninety days thereafter if he finds that such time is
necessary in permitting adjustments to the provisions hereof, and
(b) that on or after the date of enactment the Secretary of Labor is
authorized to issue such rules and regulations as may be necessary to .
carry out its provisions.

Section 16 of the Age Discrimination in Employment Act of 1967

APPROTRIATIONS

Skc. [16] 17. There are hereby authorized to be appropriated such
sums, not in excess of $3,000,000 for any fiscal year, as may be necessary
to carry out this Act.
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MINORITY VIEWS OF MR. TAFT FOR HIMSELF, AND
MESSRS. DOMINICK AND PACKWOOD

‘We all desire to see the elimination of substandard and exploitive
wage practices. But at a time when millions of American workers
are out of work, unemployment must be a primary concern. At a time
when low income families are hard pressedp by inflation, this too must
be a concern. Unfortunately, the Committee has developed an approach
which seems likely to make job opportunities more difficult for the
poor, for the young, and for those who have found it difficult to enter
the mainstream of the American economy.

An excessive increase in the minimum wage at this time would in-
crease the inflationary pressures on our economy at the very time
when we are succeeding in attempts to curb the inflationary spiral.
While an increase in wage levels for those in the lowest paid cate-
gories might not of itself have a major inflationary effect, an increase
in the minimum wage seems bound to have a ripgl}(rs effect throughout
the economy which will have a substantial economic impact.

Moreover to broaden coverage at this time would have a like effect
and also increase costs through red tape, reporting, and increased
Federal interference into State, local and household affairs.

For those who are desperately poor, family assistance is a more
desirable approach than the minimum wage law. As Congressman
John Anderson of Illinois aptly stated on the floor of the House on
May 8: '

The primary reason that the working poor are Ppoor is not
at bottom entirely, or even mainly, a matter of inadequate
hourly wage rates, Far more important is first, the lack of
full time job opportunities, and secondly, in the case of more
than half the working poor, the fact of relatively great in-
come needs because of large families, Clearly, the minimum
wage is too blunt an instrument to deal with the great com-
plexity and variety of the income deficiency problem that we
find among the working poor. The reason for this is simply
that it is geared to wage earners rather than family units.

Unfortunately, the consideration of the bill has not been careful.
The Committee’s efforts have been so far-reaching and misguided that
Vista workers, clerics, prisoners working in prison industries, and
similar cases, were blanketed into coverage until moments before the
bill was ordered reported. The Committee hag taken such a broad
brush approach that it seems likely to frustrate the hope for any
moderate increase in the minimum wage for those now covered. For
that reason we join with Senator Beall in offering a substitute amend-

97)
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ment, similar to the House passed measure. Some of our specific objec-
tions to the Committee bill are as follows:

A-—DOMESTIC HELP

‘While the Committee correctly continues to exempt small businesses,
it proposes to cover a housewife who occasionally has someone come in
to help wash the windows or clean up. It seems utterly nonsensical
to exclude small businessmen on the one hand, and then require house-
wives without any business experience to comply with record-keeping
and other provisions of this law. In doing so we are likely to make a
mockery of the law and invite its violation. As we all know, tax and
reporting violations are rife under the Social Security law as it applies
to domestic help, and avoidance practices are widespread. The Com-
mittee now proposes to compound that problem and make it worse.

Because some domestic workers are poorly paid, is no reason to
bring the Federal bureaucracy into the kitchen of the American house-
wife. Because others are marginally employed is no reason to eliminate
their employment.

Quite apart from this practical consideration, we believe that an
extension of coverage to domestic help is beyond the power of Con-
gress under the commerce clause. If domestic employees who make
beds, dust, and wash windows in a private residence are engaged in
interstate commerce, there is nothing left of intrastate activities. If
someone who vacuums your carpet is engaged in interstate commerce
or is considered to have a substantial impact on interstate commerce,
then the commerce clause has been magnified to include every aspect
of American life. We do not believe that this was the intent of the
drafters of our Constitution, nor do we believe that it is a workable
proposition supported by case law.

The basic argument of those who favor this expansive interpreta-
tion of the commerce clause seems to be that the number of domestic
employees is so large that they collectively have a very significant
impact on the national economy. It is argued that domestic help have
an impact of more than $1 billion per year on our national economy,
and that they use cleaning fluids purchased through the channels of
interstate commerce.

A legal precedent here is the fact that the medical profession, which
has a far greater impact on our nation’s economy, has been held to be
beyond the constitutional power of Congress under the commerce
clause. If the practice of medicine, which involves more than $14 billion
per year, is beyond the sweep of the commerce clause, certainly domes-
tic helpers and housekeepers, having a much lesser impact, should
be similarly excluded.

In U.S. v. Oregon State Medical Society, 95 F. Supp. 103 (D. Ore.
1950), defendant medical socoieties were charged with conspiracy to
monopolize prepaid medical care in the State of Oregon. At page 118,
the court said:
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The practice of medicine as conducted within the State
of Oregon by doctors of Oregon, including defendants, is
not trade or commerce within the meaning of Section 1 of the
Sherman Anti-Trust Law . . . nor is it commerce within the
meaning of the constitutional grant of power to Congress “to
regulate commerce * * * among the several states.”

( Thi)s decision was affirmed by the U.S. Supreme Court, 343 U.S. 326
1952),
B—STATE AND LOCAL GOVERNMENT EMPLOYEES

Section 2(a) extends coverage under the Fair Labor Standards Act
to employees of states and their political subdivisions. In Section 2(b)
the term “employee” is defined to include those state and local em-
ployees who hold positions comparable to Federal employees “in the
competitive service and employees in the U.S. Postal Service, the
Postal Rate Commission, and the Library of Congress . . .”

This definition is illustory at best. It was dreamed up in later execu-
tive sessions. It appears, however, that the Federal government will be
determining even the wages and overtime to be paid to youth employed
by a city in its recreation department. This Wouf)d include young people
employed as lifeguards, employed to teach basket-weaving, and em-
ployed to umpire little league baseball games. If a city decides to hire .
disadvantaged young people to work in its parks during the summer,
these employees would apparently be subject to the full force of the
provisions of the Fair Labor Standards Act.

This approach not only interferes with the ability of cities to pro-
vide jobs for the disadvantaged, but it also entirely overlooks the
regional differences with respect to the welfare needs and the cost of
living. In March of 1970, the percentage of state and local non-super-
visory employees (excluding education and hospital institutions who
are already covered) receiving less than $2.00 per hour was as follows:

Percent
Northeast region . e 5.9
South vregion_____________________ ________ _— - — 22,2
North Central reglon________________ 10.4
West region_________ .. —— - - 5.9

In addition, this bill overlooks the differential between metropolitan
and non-metropolitan areas. In March of 1970, only 7.9% of local gov-
ernmental non-supervisory employees (excluding education and hospi-
tal institutions) were paid less than $2.00 per hour. But in non-metro-
politan areas the percentage was 22.6. The difference obviously repre-
sents different standards and costs of living.

The variety of state and local governmental employees affected by
this law and the extent to which they differ by state and region is illus-
trated by the following charts also prepared by the U.S. Department
of Labor and submitted to the Congress in 1971,
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Occupations in State, county and cily governments with entrance level rates of
less than $1.60 an hour, by region, 1969 or 1970

Region, State and. government

jurisdiction: Occupation
Northeast
New Jersey : Cities.__ Recreation leader.
New York : Counties.._ Cytologist I trainee.
South
Alabama :
State ——._———.._ Clerical aid, clerk messenger, dock sweeper,

domestic worker, food service worker, forest
towerman, human services aide, laborer, laun-
dry worker.
Cities - cemm Clerk, janitor, lineman helper, maintenance fore-

man, maintenance worker, mason, playground .
director, recreation leader, snack bar attend-
ant.

Arkansas: State__..— Clerk, cook, custodial worker, dairyman, deck-
hand, elevator operator, farmworker, fish cul-
turist, food service worker, forest towerman, N
foster grandparents, groundskeeper, highway
bridge tender, housekeeper, keypunch opera-
tor trainee, laborer, laboratory aide, laundry
worker, library aide, linen room worker, mes-
senger, medical assistant, mental retardation
aide, museum guide, public health clinic aide,
revenue permit agent, seamstress, skill trades
helper, social service aide, stock clerk, switch-
board operator, trapper, watchman,

Florida : Cities.___-. Elevator operator, fountain clerk, library aide,
locker attendant.

Georgila: State_______ Automotive serviceman, community worker,
. farm and dairy hand, field inspector I, home
service aide, institutional trainee, institu-
tional worker, laboratory aide I, maid, main-
tenance laborer I, sales clerk, seamstress I,
utility worker 1.

Kentucky : Cities__._ Account clerk, ambulance driver, assistant dis-
patcher, attendant, automotive serviceman,
bookkeeping machine operator, bookmender,
cashier, clerical aide, clerk, central supply
technician, cook, costumer, custodial super-
visor, custodial worker, dental assistant, dieti-
tian assistant, dispatcher, doorkeeper, dupli-
cating machine operator, elevator operator,
engineering aide, equipment operator, food
service worker, housing laborer, inhalation
therapy technician, laborer, laundry worker,
library radio operator, maintenance fireman,
maintenance mechanic, maintenance worker,
medical technician assistant, museum assist-
ant, personnel clerk, physical therapy aide,
police court matron, police court officer, public .
facilities attendant, public health laborer,
radio repairman, sanitary inspector, station-
ary fireman, seamstress, stenographer clerk,
store keeper, telephone operator, traffic con-
trol officer, typist clerk, watchman.
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Occupations on State, county and city governments with entrance level rates of
less than $1.60 an hour, by region, 1969 or 1970—Continued

Region, State and government

jurisdiction : Occupation
South—Continued
Louisiana : .

State . _____ Bridge tender, central service worker, community
activity worker, custodial worker, elevator
operator, food service worker, forest fireman,
laundry worker, public health unit aide watch-
man.

Cities _________ Building guide, clerk, custodial worker, elevator
operator, garage attendant, home health aide, in-
dustrial school worker, institution aide, labora-
tory animal care taker, laboratory technical as-
sistant, laborer, laborer utility, library page,
meter repairman, musician, park attendant,
parking attendant, pest control worker, recrea-
tion attendant, seamstress, stock clerk, stock
patrol helper, test checker.

Counties ______ Ceramics pourer, custodial worker, messenger.

Maryland:

Cities __——_____ Cashier—cafeteria, cook’s helper, custodial work-
er, food service helper, head janitress (mu-
seum). '

Counties ______ Recreation leader.

Mississippi: State.. Flomemaker.

OKklahoma : State___ Assistant multilith machine operator, bindery
worker, building guide, capitol policeman, cash-
ier—dining room, central service worker, clerk
trainee, clothing clerk, cook trainee, custodial
worker, dictating machine operator, duplicating
cquipment operator trainee, elevator operator,
employment aide, farmhand, food service work-
er, highway maintenance man, home health aide,
janitor, job corps recruiter, laboratory manual
helper, laborer, laundry worker, manual help-
er, marking room clerk, park attendant, patrol-
man, psychiatric attendant, rental sales clerk,
room clerk, seamstress, security attendant, secu-
rity officer, seed analyst, tourist interviewer,
typist trainee, utility office worker.

Cities ________ Plaground leader, tennis instructor.

Texas: Cities______ Clerical aide, clerk, clerk-typist, clinic assistant,
dental health edueation aide, health aide, health
cducation aide, laboratory aide, messenger, mu-
seum custodial, sanitation aide, technician-
criminal investigation laboratory.

West Virginia :

State _________ Case aide, clerk, eligibility aide, embossing equip-
ment operator, food service helper, handyman,
home health aide, homemaker, housekeeper, in-
stitutional aide, laboratory assistant, laundry
worker, matron, sales clerk, seamstress, social
services aide, steam fireman’s helper, telephone
operator, typist, watchman, water plant opera-

tor.
North Central :
%ndiana : Cities____ Clerk stenographer, information clerk.
owa :
State _________ Messenger,
Cities _______.__ Bailiff, bookmender-clerk, housekeeper, janitress,
messenger. .
Michigan :
Cities _________ Library page, museum aide.
Counties ______ Clerk-matron.
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Occupetions on State, county and city governments with entrance level rates of
less than $1.60 an hour, by region, 1969 or 1970—Continued

Region, State and government
jurisdiction : Occupation
South—Continued
Minnesota :
Cities . —______ Casual labor, laborer, refectory worker.
Counties o~ Junior library page.
Missouri :
State e Custodial worker, food service helper, laboratory
helper, laundry worker, mental health worker
trainee, seamstress, watchman,

Cities . __ Concession clerk.
Nebraska :
State . ______ Clerk, clerk aide, clerk-typist, keypunch operator,

photostat miecrofilm aide, photostat microfilm
operator, stenographer-clerk, telephone operator.

Cities o~ Casual worker, concession attendant, usher.
Ohio: Cities . —oo—- Coneession attendant, park attendant, recreation
aide, sergeant-at-arms. -

South Dakota : State_Bookkeeper, bookkeeping machine operator, cash-
ier, claims, auditor, clerk-typist, data recorder,
general clerk.

West:

Arizona : Cities......__ City youth worker, janitor, street cleaner.

California : Counties_Clerk, laborer, library page, watchman.

New Mexico: State.__Attendant, automatic machine operator trainee,
bindery worker, boiler fireman, cast maker,
clerk, custodian, employment aide, farm helper,
food service aide, group worker trainee, junior
clerk, laborer, laundry worker, maintenance
helper, messenger, motor vehicle examiner,
museum assistant, museum gallery attendant,
print shop trainee, seamstress, secretarial aide,
social service aide, telephone operator, truck
driver, watchman.

Note: Government jurisdiction listed are those which had one or more occupa-
tional classifications with entrance level rates of less than $1.60 an hour as shown
on Table 11.

Source : Based on data on file with the American Federation of State, County,
and Municipal Employees, AFL—-CIO.
All of the occupations listed above involve entrance levels of less
than $1.60 per hour. From this, one can appreciate the financial impact
of a law providing a $2.20 per hour minimum in two years and the
uncven way in which this law will affect various states and localities.
The overtime provisions in this measure are made applicable to -
state and local governmental employees, including policemen and
firemen. A report by the U.S. Department of Labor entitled, “Non-
Supervisory Employees in State and Local Governments” states on
page 24 that as to state and local employees “about seven-tenths of .
all employees working over 48 hours were employed in a public safety
activity.” Presumably, under this bill firemen who are aslecp in a dorm
of a firehouse will be paid overtime for the period of their slumber.
To say the least, this is a massive intrusion of the Federal government
into state and local governmental affairs.
State and local officials can better appreciate the differences in the
cost of living which vary widely between states. State and local
officials also are responsible for their governmental finances. We do
not believe that we should, by law, intrude into their judgment, upset

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/01/10 : C{fsRDP73B00296R000400140001-2

their budgets, and provide a law which is not related to the job market
for cost of living in any particular community. Who is to say that we
in the Congress are better able to make these judgments tﬁan duly
clected state and local officials. At a time when revenue sharing 1s
desperately needed, the Committee compounds the financial problems
of our state and local governments.

The vast majority of state and local workers are paid more than
the proposed minimum wage. Consequently, the major impact of the
wage provisions of this bill will not help most state and local em-
ployees who are full time workers attempting to support families.
Thoe effect, instead, will be to cut back those programs which attempt
to provide employment for young people who otherwise must remain
idle on our city streets. Like the provisions relating to domestic em-
ployees, we believe that this extension of the Act, while well-inten-
tioned, will have unfortunate consequences which will be counter-
productive to many of our nation’s objectives. State and local gov-
ernments do not need revenue sharing in reverse. They do not need
to have the Federal government compound their already serious
budgetary problems. And our disadvantaged youths do not need a
further obstacle to summer employment.

D—SMALL RETAIL BUSINESSES

Retail and service enterprises with annual gross sales volume below
$250,000 currently are cxempt from coverage under the Fair Labor
Standards Act. The proposed substitute would retain this $250,000
figure. The Committee bill, however, extends coverage for all retail
and service employees working in chain stores and scales down the
current $250,000 enterprise test to $150,000 by $25,000 a year over the
next four years. ’

The Committee apparently forgets that inflation affects small busi-
nesses as well as employees. The $250,000 exemption level set in 1966
is already equivalent to $310,000 at today’s dollar values. The Com-
mittee has totally disregarded the economic consequences of minimum
wage legislation on small businesses. In offect, the Committee would
mandate the closing of many of our nation’s small businesses over the
next four years.

The Committee fails to realize that the impact of this measure would
not be distributed evenly throughout the economy. Instead, the im-
pact is concentrated in low wage manufacturing industries, trade,
services and farming. Specifically America’s retail merchants who em-
ploy more than 11 million people will be seriously affected since two-
thirds of their total operating expenses are directly attributable to
labor costs. Rates or profit as well as profit per worker, are typically
lower in these industries than in the cconomy as a whole. (See George
E. Belehanty and Robert Evans, Jr., Zow-Wage Employment: An
Inwentory and an Assessment. These industries are highly competitive.
The rate of business failure is high, particularly among the small firms
that are currently exempt from the Fair Labor Standards Act. Dunn
and Bradstreet statistics show that a total of 10,321 small businesses
and industries failed in 1971, and 4,428, or 43% of these, were in the
retail trade. Giiven these considerations, it is economically impossible
for profits in these firms and businesses to absorb any significant share
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of the increased minimum wage at this time. The low profit rate and
high failure rate in businesses employing a high proportion of very
low wage labor suggest that wages are low because of low productvity
and not because of any substantial exploitation of labor.

Because of the narrow profit margins and low productivity of many
low wage industries, the passage of the Committee bill can be expected
to significantly increase unemployment and business failures. Such a
course would decrease tax revenue and increase the number of welfare
applicants. It would be difficult to think of a policy that would have
more of a disastrous effect on a nation’s small businesses than the pro-
visions contained in S. 1861.

E-—TRANSIT

The Fair Labor Standards Act currently contains an overtime ex-
emption for local bus operators and motormen. The Committee bill
reduces and ultimately repeals the local transit overtime exemption. .

The Committee completely ignores the economic realities of our
nation’s mass transit system. Since 1954, 268 transit systems in this
country have failed financially. The operating deficit for the American
transit industry was $332 million in 1970, $497 million in 1971, and is
projected to exceed one-half billion dollars this year. This estimate
does not include the $30 million in additional costs imposed on the
transit industry by the provisions of S. 1861.

The following table, listing the transit systems which have been
abandoned since January 1, 1954, illustrates the financial erisis of our
nation’s transit systems:
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ADDITIONS TO SALES AND ABANDONMENTS LIST DATED JULY 1971

City, State, and company Date Civilian authorities
Albany, N.Y., United Traction Co_____ L) TR Capital District Transportation Authority
Albemarle, N.C., Power City Lines, Inc.*________._._______.__ L) T None.
Atlanta, Ga., Atlanta Transit System__ _. Mar. 1,1972 Atlanta Transit System Division.
Aurora, Ill., Aurora CityLimes__.____.____________.... ... Feb, 1,1970 Aurora Transit Authority.
Canton, Ohio, Canton City Lines*_._____________ """~ Jan. 11,1971 C.atr;‘toqiNorth Canton Reg. Transit Au-

ority.

Charleston, W. Va., Charleston TransitCo.________..__._______ Oct. 25,1971 Kanawh% Valley Reg. Transit Authority
Eugene, Oreg., Emerald Transportation System, Inc.__._____ .. Nov. 23,1970 Lane County Mass Transit District.
Evansville, Ind., McCleary Coach Lines*_”_ - Nov. 1970 Evansvil|e-ﬁetro Transit System.
Flint, Mich., Flint Transit Authority*______________ ... 777" 5l) ___________ Mass Transit Authority.
Lincoln, Nebr., Lincoln City Lines______ - July 15,1971 Lincoln Transit System.

Palo Alto, Calif., Peninsula Transit Lines
Rockford, lIl., Rockford Transit Corp._
Santa Barbara, Calif., Santa Barbara Ti

227 Det. 1,1963 City of Palo Alto.
- Mar. 1,1971 Mass Transit District.
June 1969 Metropolitan Transit District.

Syracuse, N.Y., Syracuse Transit Corp._.____._______._____" Jan. 17,1972 ce.rztral New York Reg. Transit Author-
1ty.

Tampa, Fla,, Tampa TransitLipes*._____________________.___ Apr. 1,1971 Tampa Bus Co.

West Palm ﬁeach, Fla., Transit Co. of the West Palm Beaches_._ Aug. 2,1971 Florida Transit Management Co.

I Not available.
Source: American Transit Association,

Supporters of the Committee provisions argue that transit workers
need financial protection under the Fair Labor Standards Act. The
Bureau of Labor Statistics indicates, however, that the average annual
wage of transit employees was $10,014 on December 81, 1971. Their
average hourly wage on that date cxceeded $4.00 an hour, without in-
cluding fringe benefits. Additionally, wage rates for local transit em-
ployees rose 8.5 percent between July 1, 1970 and July 1, 1971. During
this period the consumer price index rose only 4.5 percent.

The Committee provisions regarding transit employees are defec-
tive in their consideration of charter work. The Committee Bill states
that “voluntary” hours would not be included in a computation of
overtime hours. This measure gives employees a financial incentive
collectively to refrain from volunteering for charter work and there-
by force the companies to pay time and a half for the same work. The
bill provides that charter work would not be used in computation of
overtime hours if such work was not a part of the employee’s regular
employment and he volunteered. This requirement is meaningless
where charter work is a regular part of the employees business. In
effect the bill may require transit companies to pay time and a half for
non-driving time during a charter trip.

The Committee did not consider the fact that a large number of bus
companies have worked out by collective bargaining the concept of a
standard work day and work week. This establishes a range of hours
without the imposition of overtime penalty. Often these agreements
provide that report and turn-in (or pull-in) time at the beginning and
end of a run is to be an arbitrary adti)ition to the pay at straight time—
irrespective of the actual length of the run. Thus, ig a run is only seven
hours in driving time, the employer must pay one hour of guarantee
or make-up time to the eight hour minimum plus the daily allowances
for report and turn-in time.

The Committee demonstrates an alarming lack of awareness of the
financial problems facing our nation’s transit systems. If the Commit-
tee provision were to be adopted, transit fares would be increased, ad-
ditional transit firms would be forced out of business, and service would
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be greatifr curtailed. These actions would most severly affect low in-
come and minority group citizens who depend on transit services to
. go to work each day. Moreover, the Committee bill can only be inter-

preted as a severe blow to the nation’s goals of reducing auto pollution
and channelling more commuter traffic into mass transit systems.

F. YOUTH

Current law establishes wage rates for youths at no less than 85
percent of the statutory minimum. This applies to full time students
working part-time in retail or service establishments and agricul-
ture and student-learners in vocational training programs.

The Committee bill is similar to existing law except that educa- :
tional institutions would be able to employ full time students on a
part-time basis at 85 percent of the minimum wage. Our substitute
would replace the existing complicated certificate system with a new
system designed to reduce youth unemployment. The new system .
would be applicable to all youths under 18 and full time students
under 21. Youths employed in non-agricultural work would receive
$1.60 or 80 percent of a $2.00 applicable minimum rate. Youths em-
ployed in agricultural work would receive $1.30 or 80 percent of the
applicable minimum rate. In each instance, the higher figure of the
two alternatives would prevail. Additionally, the Sccretary of Labor
would be required to adopt regulations to insure that adults would
not be displaced from employment opportunities by the lower rates.

The burden of an increased minimum wage falls heaviest on those
least able to justify their employment, especially the young. The
ratio of teenage to adult unemployment rates has tended to rise,
while the proportion of the total labor force in the 16-19 age group
has also been rising. The ratio of teenage unemployment to total
unemployment has also risen every time the minimum has been
inereased. Statistics also indicate that young blacks suffer the most
from minimum wage increases. Prior to 1956 non-white and white
male teenage unemployment rates were approximately the same. In
1956 the $1.00 minimum wage went into effect and the non-white
teenage rate became almost 50% greater than that for white male
teenagers. In 1965 the minimum wage was raised to $1.25, and the
unemployment rate in the non-white group soared in 1966 to a level
100% greater. In February 1967, the $1.40 minimum wage was set
and the non-white unemployment figure became 120% greater. N

As for the first gquarter of 1971 non-white teenage unemployment
was 31.8% compared to 15.7% for white youth.

The adverse effect of minimum wage increases on minority youth
unemployment is even more apparent when the statistics are ex-
amined over the last twenty year period and when labor force par-
ticipation rates are taken into account. On this basis, the adjusted
unemployment rate among non-white, male teenagers has sky-rocketed
to a level of 370% above that for the white group.

The most recent and extensive examination of the relation between
minimum wage legislation and teenage unemployment, was completed
by Marvin Kosters and Finis Welch for the Office of Economic Op-
portunity. Mr. Kosters, a Senior Staff Economist to the Council of
Economic Advisers, and Mr. Welch, a research fellow associated with
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the National Bureau of Fconomic Research, concluded that minimum
wage laws improve the employment opportunities of high wage-earn-
ers (adult—whites) and diminish the opportunities of low wage-
earners (teenagers and minority groups). Kosters and Welch recom-
mended a differential even greater than the one contained in our sub-
stitute. They suggested that all persons who are in school or have less
than two years of post-school work experience be exempted from fur-
ther minimum wage increments. They suggested that the important
thing is for youth to be given an opportunity to work. If they choose
young people should be permitted to become involved in apprentice
programs,

Opponents to the youth differential argue that (1) a lower teenage
minimum would discriminate against older adult workers and simply
shift unemployment from teenagers to adult workers; (2) a lower

“minimum wage would reduce the wages of teenagers who otherwise
would be working at the standard minimum wage; and (3) teenagers
will not take jobs at a subminimum wage. None of these arguments is
based on factual analysis.

The argument that a lower teenage minimum would discriminate
against older workers and thus displace adults is the most often cited
reason for opposition to a youth differential. It is important to re-
member, however, that the youth differential is only applicable to
youths under 18 and full time students under 21. Thus the category of
prospective employees is largely limited to students, as the average age
of a high school graduate in this country is 18.1 years. Thus, the type
of job opportunities sought will be part-time and vacation oriented.
Seasonal, recreational positions, training and intern positions, and
marginal service employment are the employment opportunities most
scught after by youths. These are the types of jobs adults do not ac-
tively seek, and in fact very often adults refuse to consider these types
of positions. For example, how many adults seek lifeguard positions?

If there would be any adult employment displacement, as a result of
youth differential (a notion which has never been statistically proven),

‘1t would be so small and so limited as to have no discernable effect on
the adult job market. The adults involved, if any, would be those who
do not have the skills or experience to obtain better employment and
should be provided with manpower training. They should not be left
for the rest of their lives to keep fighting for marginal employment
positions.

Second, it is argued that a lower minimum wage for youth would
reduce the wages of teenagers who otherwise would be working at the
standard wage. This argument falsely assumes, however, that the same
number of jobs for youth would be available at the minimum rate
established in the Committee bill and the rate established under the
youth differential in the substitute. As mentioned previously, job train-
Ing and seasonal employment are the two main arcas that most vitally
concern youth. It is interesting to note that the Committee left in the
Fair Labor Standards Act the exemption for both minimum wage and
overtime for seasonal amuscment parks that operate less than seven
months a year. The Committee’s rationale for this action was that
youth were primarily employed in these types of positons and that
they did not want to destroy these job opportunities by applying the
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minimum wage. It is difficult to understand the Committee’s opposition
to a youth differential given its thinking in this area.

‘An even more compelling reply, however, can be given in the field
of job training and placement. In this arca the rate of pay is not the
important factor. The prime objective is finding an employer who is
willing to train an individual. The objective for on-the-job training is
especially important for our country’s vocational education programs.
Mr. William L. Warner, Vocational Program Director for the Still-
water Minnesota School District, recently conveyed the following to
me in a Jetter:

I wish to express my support of the Substitute Minimum
Wage Bill allowing a wage differential for working youths.
The differential would have great advantages for students »
who are seeking vocational training, who do not have work
experience in their background, a chance for job op ortuni-
ties . . . The wage differential would give the stu ents an
‘edge’ in obtaining jobs for attaining their vocational objec- v
tive. At the present time the teacher-coordinators of each of
the programs have some difficulty in placing all the students
who want employment.

Mr. Dale C. Laux, Program Manager for the Cleveland Ohio Man-
power Training Center, recently also conveyed similar thoughts to
me. Mr. Laux stated that a “youth differential was essential to provide
employment and training opportunities for students and trainees
involved in the Manpower Program”.

Third, it is argued that youth will not take jobs that are available
at an adult sub-minimum wage. For on-the-job training and appren-
ticeship programs this is simply not true. More students and trainees
are seeking employment under these programs than can be placed.

In the non-vocational and training areas the demand by youths
for jobs greatly surpasses the supply. Most of our nation’s communi-
ties have instituted programs to increase the number of summer and
part-time employment opportunities. The Federal Government alone
this year will spend $377.6 million to create 865,322 summer jobs. The
National Alliance of Businessmen is committed to create 336,000 sum-
mer jobs. The Department of Labor, Bureau of Labor Statistics, how-
ever, estimates an additional 1.3 million summer jobs will need to be
created.

The principal concern of most young people is to obtain a job. The
youth differential provides youth with this opportunity. It enables
youth to gain valuable on-the-job training. Most important, however,
the youth differential approach provides an opportunity for youth to
become oriented in‘ terms of pursuing employment opportunities.
While some youth will be subject to a differential pay standard, many
of them will be living at home and their standard of living will not
suffer. What young people want more than anything is a chance to
work.

¢. MINIMUM WAGE RATE

The Committee bill increases nonagricultural employees currently
subject to the $1.60 an hour minimum to $2.20 an hour. Nonagricul-
tural employees covered prior to 1966 would be raised to $2.00 an hour
sixty days after enactment and to $2.20 an hour one year thereafter.
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Nonagricultural employees added to coverage in 1966, and those added
to coverage in the current Committee bill, would be raised to $1.80 an
hour sixty days after enactment, $2.00 an hour one year after, and $2.20
an hour the following year. These increases amount to a 87.5 percent
increase in 26 months. The minimum wage for agricultural employees
under the Committee bill is raised from the current $1.30 an hour
level to $1.60 an hour sixty days after cnactment, $1.80 an hour one
year later, $2.00 an hour two years later, and $2.20 an hour the follow-
ing year. This is a 69.2 percent increase in 38 months.

The Committee bill also extends coverage to 8.4 million workers and
newly to 844,000 establishments. The total wage cost would be in excess
of $7.2 billion not including increments in fringe benefits and the added
upward push of labor costs generally due to the ripple effect. We
believe in light of the relative%y high unemployment and inflationary
pressures on the economy, the Committee’s action in this area is eco-
nomically irresponsible, inflationary, and in direct opposition to the
goals of the Economic Stabilization Program.

We believe a far more realistic and equitable approach to be out-
lined is in our substitute proposal. The substitute increases the mini-
mum wage for nonagricultural employees covered prior to 1966 to
$1.80 an hour sixty days after enactment, and to $2.00 an hour a year
later. The minimum wage for nonagricultural workers covered by the
1966 amendments to $1.70 an hour on enactment, $1.80 an hour a year
thereafter, and $2.00 an hour the following year. The minimum wage
for agricultural employees under the substitute would be increased to
$1.50 an hour sixty days after enactment, and to $1.70 an hour a year
thereafter.

Proponents of the Committec bill cite the added cost of living as the
primary necessity for a $2.20 minimum wage, but an increase in the
minimum wage helps the low-wage worker only to the extent that it is
not dissipated in higher prices nor results in disemployment. Addi-
tionally, inflationary impacts of increases in the minimum wage are
minimized only to the extent that minimum wage increases are
absorbed by profits. However, corporate profits, after taxes were only
4.2 percent of the GNP in 1970—several times the anticipated impact
of proposed legislation. Profits have also been declining, being lower
absolutely in 1970 than in any year since 1964, and lower as a share of
GNP than in any year since 1938.

Proponents of the Committee approach argue that inflation can be
avoided and profits maintained if productivity is increased. This
euphoric view, i.e., that minimum wage increases accelerate produc-
tivity gains, is at variance with past trends in low-wage industries.
The gain in productivity, output per manhour in the private nonfarm
economy, was only 3.8 percent between 1967 and 1970, far below the
long term trend. Low productivity has been particularly true of low-
wage trade and services, whose productivity gains lag substantially
behind those of the economy as a whole although these are the indus-
tries most directly affected and therefore the most stimulated by wage
increases. The same industries have borne the brunt of adjustment to
higher minimum wages repeatedly and it seems improbable that they
would be able continnally to compensate through increases in produc-
tivity. Low wage industries generally are characterized by low profit
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rates, small size of firm, little investment in research and development,
and are not likely to advance rapidly in productivity.

There is nearly universal agreement that an excessive increase in
the minimum wage can result in large scale unemployment of labor
and a high rate of business failure. (This is especially true for small
retail business as previously mentioned.) Numerous before-and-after
studies of low-wage manufacturing industries, of low-wage firms with-
in their industries, and of their industries in low-wage regions have
provided evidence that raising the minimum wage has reduced em-
ployment (see E'mployment Effects of Minimum Wage Rates; Wash-
ington: American Enterprise Institute, August, 1969, Chapters I11-
V). The most convincing evidence is the comparison of high impact
(low-wage) and low-impact (relatively high wage) establishments in
the same industry. The most thorough attempt to evaluate the impact
of increases instituted by minimum wage legislation was conducted
by the New York State Department of Labor. The New York survey
found that employers affected by the increased wage rates took a
variety of actions to adjust to the higher costs. Weekly payroll savings
were achieved by reduced hours, layofts, and nonreplacement of volun-
tary workers. Five percent of the stores in the study also reported
reduction in hiring extras. Altogether, 1,000 employees reportedly lost
their jobs as a result of the increase in minimum wage, and another
500 who quit were not replaced.

Additionally, it is interesting to note a recent article appearing in
the Southern FEconomic Journal entitled “State Minimum Wage Laws
as a Cause of Unemployment”. The authors, Mr. William J. Shkurti
and Mr. Belton M. Fleisher, found unemployment rates higher in
states with minimum wage laws than in states without them, and found
an increase in the differential whenever states raised their minimum
wages.

Tn light of the impressive economic arguments against increasing
the minimum wage, proponents still argue however, that a large in-
crease in the minimum wage is necessary to reduce poverty and the
minimum wage ecffect on employment is both limited and indirect.
Family income depends on the number of wage earners in the family
and on the number of hours they work per year, more than on the
hourly wage rate. A large proportion of the poor would receive no
possible berefit from a higher minimum wage and extended coverage
hecause they have no family member employed. Most of the other poor
families do not have a full time year-round earner: that is the major
reason they are poor. Only 21.6 percent of the heads of poor families
worked full time for the full year, 47.8 percent of the heads did not
work at all, and only 37.5 percent of the income of families with a total
money income of less than $4,000 consisted of wages and salaries. Thus,
many of the beneficiaries of a higher minimum wage are not the truly
poor; they are individuals without dependents, or mermbers of families
with other wage earners; many are secondary wage earners. Further,
a higher minimum wage hurts those workers it is intended to help by
pricing marginal workers out of the labor market, by reducing the rate
of new job creation for low-skill, low-productivity workers whose con-
tribution to output may be lower than the rate of pay a higher mini-
mum would be required to justify.

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/01/10 : cIBRDP73B00296R000400140001-2

Congress should seriously consider the advice of Professor James
Tobin, a former member of the Council of Economic Advisers under
Persident Kennedy, whow rote :

People who lack the capacity to earn a decent living should
be helped, but they will not be helped by minimum wage
laws, trade union pressures or other devices which seek fo
compel employers to pay more than their work is worth.
The likely outcome of such regulations is that the intended
beneficiaries are not employed at all.

In addition, to all the previously mentioned problems, the Com-
mittee bill places an added burden in the form of higher prices on
the nation’s consumer. Congressman John Anderson of I1linois brought
this point of concern to the attention of the House of Bepresentatives
on May 11 during the floor debate of minimum wage legislation. Con-
gressman Anderson stated:

I am somewhat amazed at the very people who rail about
high prices, who talk about the ineffectiveness of Phagse
I1. Now, they want to slice the very heart out of an attempt to
restrain the cost-push that has been ravaging the economy
of this country.

Let me remind you that this is not only the new age of
so-called populism. This is the now age of consumerism.
The consumers are unhappy about the high price of food,
about the threatened increase in the price of shoes and cloth-
ing and all of the other market baskef, items.

The Committee bill in sum certainly provides a bleak outlook
for many of the nation’s working poor as they face: higher prices
for food, products, and services, possible curtailment or abandon-
ment of services including the closing of the neighborhood grocery
and the loss of their only way to work—the bus; higher taxes due to
increased burden of state and local governments; and most impor-
tant, even face the potential loss of their jobs—but we suppose the
ex-workers could say that if they had jobs they would hawe received
a $2.20 minimum.

Finally, I wish to subscribe generally to the positions taken by
Senator Dominick in his minority views.

June 8, 1972.

Bos Tarr Jr.
Bos Pacxwoop.
Perer H. DoMiNicK.
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ADDITIONAL MINORITY VIEWS OF MR. DOMINICK

I share entirely the views expressed in “Minority Views of Mr. Taft,
Mr. Dominick, and Mr. Packwood,” but feel strongly enough about this
legislation to reemphasize my position on what I see to be the most
important issues. I voted against S. 1861 as reported for essentially
two reasons. First, I think the minimum wage increases and extensions
of coverage for which it provides are excessive, and would have seri-
ous inflationary and unemployment effects jeopardizing continued im-
provement of the economy. Second, it would do nothing to reduce the
alarmingly high youth unemployment rate, and in fact would be likely
to worsen it.

It is pretty clear that the adverse impact of the Committee bill would
be felt most acutely by those who are the most vulnerable : independent
farmers, who even with numerous federal assistance programs are
able to maintain only a marginal standard of living, and are rapidly
disappearing from the American scene ; small businessmen, who unlike
their large corporate competitors, do not have the profit margins or the
diversification to absorb radical increases in labor costs; marginal
workers—the young, the handicapped, the clderly, the poor—who
would be priced out of the job market; and consumers, who would be
forced to pay higher prices necessitated by large increases in labor costs
across all segments of the economy.

EXCESSIVE WAGE INCREASES

Under the Committee bill, the minimum wage for workers covered
by the Fair Labor Standards Act prior to 1966 would go from $1.60
an hour to $2.00 sixty days after enactment, and to $2.20 a year later.
This amounts to a 25% increase within sixty days, and a 37.5% in-
crease within 14 months. Workers first covered by the Committee will
would receive the same increase within a little over two years. The
minimum rate for farm employees would go from $1.30 to $2.20 within
a little over 8 years—a 69.2% increase.

These wage increases, combined with the extended coverage to 8.4
million additional employees would result in an increase of $7.2 billion
in the nation’s annual wage bill. This estimate includes only the direct
cost of raising wages to the higher minimum rates. It does not include
Increased overtime costs resulting from the higher minimum rates. Nor
does it include the “ripple effect” costs of raising wages which are
above the minimum rates in order to maintain existing wage differen-
tials after the higher rates go into effect.

IMPACT ON SMALL BUSINESSMEN AND FARMERS

These precipitous increases in wage costs over such a short time will
be difficult for many employers—particularly small businesses—to

(133)
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absorb. The 1966 amendments extended minimum wage and overtime
coverage to 649,000 smaller firms. The minimum rate for employees
of these firms went from $1.00 an hour n 1966 to $1.60 on February 1,
1971—a 60% increase. The Committee bill would further raise the
minimum rate for these employees to $2.20 in a little over 2 years—
an inerease of 37.5%, affecting about 3.5 million employees at a cost
of $2.7 billion. The total increase since 1966 for these small firms would
amornt to 120%.

The retail and service industries, which encompass most small busi-
nesses, would be particularly acutely affected, since they are highly
labor intensive. (Labor costs average more than 60% of operating
costs in the retail industry). These industries hire a large proportion
of the labor force’s unskilled and marginal workers. About 50% of
employees of retail firms carn less than $2.00 an hour; 65% earn less
than $2.20. About 40% of employees of service firms earn less than
$2.00; 51.7% earn less than $2.20. Since profit margins are too low in
these industries (retail firms average 2%) to absorb the radical wage
increases mandated by the Committee bill, employers would be forced
to raise prices, reduce employment, or a combination of both. Some
may have no alternative but to go out of business. There were 10,321
small business failures last year, 4,428, or 43% of which were retail
firms. Moreover, under Economic Stabilization guidelines, retail firms
cannot raise prices to pass through increased operating costs—inelud-
ing labor costs.

The farm economy would also be seriously affected. A 69.2% in-
crease in minimum wage rates over three years could only accelerate
the already too rapid decline of farm employment in this country. At
a time when per capita farm income is 25% lower than non-farm in-
come. and virtually everyone is lamenting the fact that small inde-
pendent farms are being supplanted with big corporate farms, T don’t
think it would make sense to require them to absorb an additional $174
million in annual wage costs.

Inflation and unemployment

The impact on the Economic Stabilization Program of the wage
increases recommended in the Committee bill can almost be charac-
terized as “fatal”. The combined effect of the direct costs of raising
minimum rates and the indirect “ripple effect” costs would exert enor-
mous inflationary pressures on the entire economy, making the 5.5%
wage guideline and the 2.5% price guideline difficult, if not impossible,
to enforce.

These guidelines are based on long-term productivity growth rates
of about 8% annually. Tt is worth noting that while the average an-
nual increase in output per man-hour for the post-war period 1947-
1965 was 3.5%, it dropped to 2% for the five year period 1966-1970,
the slowest growth in productivity for any 5-year period since the
war. Certainly no one can argue that the wage increases in the Com-
mittec bill are related to productivity, or that thev in any way en-
hance productivity. Wage increases which are not related to increases
in productivity are, of course, reflected in higher prices, and ulti-
mately in trade deficits due to the inability of American-produced
goods to compete in the world market.

The unemployment effects of S. 1861 as reported would be equally
serions. Marginal workers who have the greatest disadvantages in
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competing for jobs—the unskilled, teenagers, the handicapped, and the
elderly—would be the most severely affected.

To the extent that employers could not absorb the enormous wage
costs mandated by the Committee bill through inereased prices and
reduced profits, they would be forced to climinate jobs. Jobs held by
low-skilled, inexperienced, and less productive workers would be the
first to go. Ironically, these low wage earncrs are the very ones mini-
mum wage legislation is intended to help.

While the complexity of our economy, and inadequate data make
it difficult to measure with precision the impact of minimum wage
adjustments on unemployment, there are several well-regarded studies
which demonstrate that minimum rate increases evoke corresponding
increases in unemployment rates for marginal workers. The most thor-
ough and persuasive analysis I have seen is by John M. Peterson and
Charles T. Stewart, Jr., “Employment Effects of Minimum Wage
Rates”, published by the American Enterprise Institute. After care-
fully reviewing all the available evidence, they conclude:

Both theory and fact suggest that minimum wage rates
produce gains for some groups of workers at the expense of
those that are the least favorably situated in terms of market-
able skills or location.

Within low-wage industries, higher-wage plants gain at
the expense of the lowest-wage plants. Small firms tend to
experience serious profit losses and a greater share of plant
closures than large firms. Teenagers, non-whites, and women
(who suffer greater unemployment rates than workers in
general) tend to lose their jobs, to be crowded into less re-
munerative noncovered industries, and to experience more
adverse changes in employment than other workers. De-
pressed rural areas, and the South especially, tend to be
blocked from opportunities for employment growth that
might relieve their distress. Given these findings, the un-
qualified claim that statutory minimums aid the poor must be
denied. The evidence provides more basis for the claim that
Whliile ftfhey help some workers they harm those who are least
well off.

President Johnson’s Council of Fconomic Advisers warned about
the unemployment effects of excessive minimum wage increases in
their 1969 annual report :

“Although increases in the minimum wage are likely to be
reflected in higher prices, society should be willing to pay the
cost if this is the best way to help low-wage workers. Yet
oxcessively rapid and general increases in the minimum can
hurt these workers by curtailing their employment oppor-
tunities.

Since 1956, the Federal minimum has gone up about in
line with average hourly compensation, while coverage has
progressively expandd to cover low-wage industries. In con-
sidering the future rate of increase for minimum wages,
careful scrutiny should be made of the possibility of adverse
employment effects. The benefits of higher minimums should
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be weighed against alternative ways of helping low-wage
workers.”

I think we should heed their advice and exercise restraint in adjust-
ing minimum rates this year, particularly in light of current economic
conditions.

The overall teenage unemployment rate is about 17.5% now—more
than 8 times the adult unemployment rate. The rate for minority
teenagers is even more alarming—31.7 %. The rate for black teenagers
is about 419%. With the increase recommended in the Committee bill,
these rates could only go up.

There is a shortage of jobs for low skilled workers now. The num-
ber of low skilled workers has increased more rapidly over the last
10 years than the number of low skill jobs. During the 10-year period
19591969, low skill jobs increased at less than 10% of the rate at
which other jobs increased in the manufacturing, retail and service
industries. Excessive minimum wage increases would further retard
the growth of these low-skill jobs, worsening a problem with which
our economy has not yet demonstrated an ability to deal effectively.

In view of the predictable inflationary and unemployment effects, 1
think it would be irresponsible for Congress to enact the excessive
wage increases proposed in S. 1861 as reported. This view is shared by
Donald Rumsfeld, Director of the Cost of Living Council. On May
93rd, he said:

“A1] who are serious about wanting to reduce inflation and
achieve true peacetime prosperity, must carefully assess the
potential impact on unemployment and inflation of the mini-
mum wage legislation now pending in the T.S. Senate. Any
proposal which fails to take into account the upward pressure
on prices, generated by an abruptly higher minimum wage,
poses a threat to the national effort to stabilize costs and
prices.

“While the direct impact on the total wage bill and on prices
of so large an increase in the minimum wage is great, its in-
direct effects will likely be even more substantial. Adjustment
of the Pay Board standards might be necessary to maintain
customary wage differentials for workers with higher skill
levels, which would result in a significant escalation in labor
costs. Those most in need of jobs for the income and work
oxperience they provide will find it more difficult to compete
for jobs when employers are prohibited from hiring them
at wage levels commensurate with their skills.

“SQuch a large and abrupt change in the minimum wage will
lead to additional wage increases for some, which will be
paid for by the low income wage earner in the form of lost em-
ployment opportunities, and by the American consumer in the
form of higher prices. At a time when the Nation is embarked
on an effort to reduce inflation, reduce unemployment, and
expand job opportunities, the Senate should weigh carefully
any },),roposal which requires large increases in wages and
costs.
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Senator Taft and I offered an amendment in Committee which
proposed what we consider to be reasonable increases in minimum
wage rates. Under our amendment, which is almost identical to the
House-passed bill, the minimum rate for non farm workers covered
prior to 1966 would go to $1.80 sixty days after enactment, and to $2.00
a year later. The rate for non farm workers covered by the 1966 Amend-
ments would go to $1.70 sixty days after enactment, to $1.80 a year later,
and to $2.00 the following year. For farmworkers, the rate would in+
crease from $1.80 to $1.50 sixty days after enactment, and to $1.70 a
year later. The additional wage cost over two years would be about
$1.2 billion, compared with $7.2 billion for the Committee bill. The
amendment was rejected by the Committee, and will be reoffered on
the floor as part of an amendment in the nature of a substitute to the
Committee bill sponsored by Senator Taft, Senator Packwood, Sen-
ator Beall, and myself. Below are tables prep ared by the Labor Depart-
ment comparing the estimated wage impacts of 5. 1861 as reported,
and our substitute.

76-266 O - 72 - 10
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ESTIMATED NUMBER OF NONSUPERVISORY EMPLOYEES PAID LESS THAN THE MINIMUM WAGE RATES SPECIFIED
IN THE DOMINICK-TAFT PROPOSAL AND ESTIMATED COST OF RAISING THEIR WAGES TO THOSE RATES ON

AUG. 1, 19721
Employees paid less  Annual wage bill
than proposed rate increase
Total Projected
Number Amount number of annual
Caoverage status and proposed minimum (thou- (mil- employees waFe bill
wage rate . sands)  Percent lions)  Percent (thousands) (millions)
Total, ali employees subject to the mini-
MUM Wage. o oeooaeoamaao oo 1,701 3.7 §184 0.1 45,383 $301, 566
Employees subject to the minimum wage
prior to 1966 amendmentsto $1.80. __.____.. 272 .8 2 ®) 34,057 243,159
Employees subject to the minimum wage as a
result of 1966:
Amendments. ... ... 1,429 12.6 182 3 11, 326 58, 407
Federal emplorees to$1.80 _____..__..._ 83 12,9 24 .5 641 4,815
State and local government to $1.70__ . 390 14,5 a6 .4 2,686 13,123
Other nonfarm employees to $1.70. - 862 11.5 93 .2 7,504 38,954
Farmworkers to $1.50.__.________________ 94 19.0 19 1.3 495 1,515
Total, all employees subject to the mini-
MUm Wage._ . ... ... 3,054 6.7 488 .2 45,383 316, 702
Emplogees subject to the minimum wage prior
to 1966 amendments to $2_ ___________.____ 1,510 4.4 243 1 34,057 255,318
Employees subject to the minimum wage as a
result of 1966 amendments_.._.__._ .. ______ 1,544 13,6 245 4 11, 326 61,384
Federalemployeesto$2________________ .. 93 14.5 34 .7 641 5,066
State andlocal governmentto $1.80__._____ 405 15.1 56 .4 2,686 13,808
Other private nonfarm employees to $1.80 _ _ 925 12.3 125 .3 7,504 40, 902
Farmworkersto $1.70.....____.___....... 121 24.4 30 1.9 495 1,608
Total, all employees subject to the mini-
mUm Wwage_ . ... _._..o.._... 1,888 4,2 516 .2 45,383 332, 592
Emplogees subject to the minimum wage;rior
to 1966 amendments at $2since Aug. 1,1973______ ... 34, 057 268, 099
Employees subject to the minimum wage as a
result of 1966 amendments.________________ 1,888 16.7 516 .8 11,326 64,493
Federal emplorees at 32 since AUR. 1, 1978 . e ieeaeas 641 5,338
State and local governmentto$2_______.___ 538 20.0 144 1.0 2,686 14, 501
Other private nonfarm employeesto$2____. 1,350 18.0 372 .9 7,504 42,950
Farmworkers-at $1.70 since Aug. 1,1973 . . oo 495 1,704

i Estimates are based on em}ployment in September 1971 and earnings levels projected to Aug. 1, 1974, assu minfg an
annual increase of 5 percent. For tipped employees, earnings include cash wages plus an allowance of 50 percent of the
applicable minimum wage for tips. Estimates exclude changes proposed for Puerto Rico and the Virgin Islands.

2 Less than 0.05 percent.

EXTENSIONS OF COVERAGE AND ELIMINATION OF EXEMPTIONS

S. 1861 as reported would extend minimum wage coverage to about
8.4 million employees, and overtime coverage to about 8.1 million
employees. The minimum rates for these employees -would be $1.80
sixty days after enactment, $2.00 a year later, and $2.20 thereafter.
Coverage would be extended to three major groups: employees of
small businesses; federal, state and local government employees; and
domestic workers.

Small businesses

The Committee bill would extend minimum wage and overtime
coverage to more than 2 million employees in 344,000 small businesses.
By reducing the enterprise dollar volume test from $250,000 to $150,000
gross annual sales, the bill would extend coverage to about 1.8 million
employees in small businesses of all types. The bill would eliminate
the “establishment” exemption for small retail and service stores,
extending coverage to about 730,000 employees in stores which gross
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less than $150,000 annually, but are part of an “enterprise” with
annual receipts totalling $150,000.

Since almost any firm grossing less than $50,000 is eligible for
assistance under Small Business Administration guidelines, there can
be little doubt that small businesses are indeed what we are talking
about here. The importance of this sector of the economy can hardly
be overestimated. There are approximately 5.4 million small bust-
nesses in this country, accounting for 95% of all businesses, close to
50% of all employment, and roughly 40% of the gross national
product.

As mentioned earlier, reduction in 1966 of the enterprise sales test
from $1 million to its present level of $250,000 extended minimum
wage overtime c¢overage to about 649,000 smaller firms. The last
minimum wage increase for employees of those newly covered firms
($1.60) went into effect on February 1, 1971. The 344,000 even smaller
firms brought under coverage by the Committee bill would be required
to pay their lowest paid employees $2.20 a little'more than two years
after cnactment.

Inflation alone has already extended coverage to firms which are
actually considerably smaller than those to which coverage was ini-
tially extended by the 1966 amendments. Since the consumer price
index has increased 24% since 1967, a firm which grossed $250,000 n
1967 would gross $310,000 in 1972, without any real growth in sales.
To put it another way, a firm which grossed $250,000 in 1967 is
equivalent in size to a firm which grosses $190,000 in 1972. The point
is that even if Congress were to retain the present $250,000 test for
coverage of small business employees, inflation itself would operate
soon enough to extend coverage clear down to the “mom and pop” size
firms.

The additional labor costs due to these large increases (about $1
billion in direct costs annually), as well as the record-keeping burdens
imposed on them seem to me to be unnecessarily harsh. Moreover,
since most of these small businesses are retail and service firms, which
hire many marginal employees, extension of coverage can be expected
to cause increased unemployment.

Federal, State, and local government employees

The Committee bill would extend minimum wage and overtime cov-
crage to almost 5 million federal, state and local government em-
ployees. Although the estimated direct minimum wage impact on
state and local governments would be relatively small ($167 million
over three years), the overtime and “ripple effect” costs could be much
greater. Aside from the inflationary and unemployment effects, which
are not unimportant, particularly in highly labor intensive city gov- *
ernments, this extension of coverage would conflict with the revenue
sharing concept by mandating additonal expenses on the states and
localities without furnishing them additonal resources. It would do
further violence to the apparently dying constitutional principle of
federalism by sending more federal officials to enforce more federal
laws against state and Jocal governments.

Domestic employees

Minimum wage coverage would be extended for the first time to 1.2
million domestic employees under the Committec bill. The direct wage

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/01/10 : CIABRDP73B00296R000400140001-2

impact would be about $1.9 billion over three years. About 86% of do-
mestic workers currently are paid less than the proposed $2.20 mini-
mum rate. The additional cost, and record-keeping requirement would
result in climination of many of these jobs. Since most domestic em-
ployees are unskilled, and would have difficulty finding employment
clsewhere, the Committee bill would leave them no alternative but wel-
fare, once again penalizing those who need help the most.

Further, I think Congress’ power to extend the Fair Labor Stand-
ards Act coverage to domestic workers is constitutionally questionable.
The Fair Labor Standards Act is based on the Commerce power, which
to be sure, is pervasive. But there are limits. My understanding is that
Congress can regulate activities which are entirely intra-state, so long
as there is a “rational basis” for a finding that the activity affects
interstate commerce in a substantial way. Should the issue be tested in
the courts, I think the proponents of this extension of coverage will be
hard-pressed to demonstrate that interstate commerce is substantially
affected by payment of sub-minimum wages to domestic employees.
The weakness of their position can be illustrated best by quoting from
the Committee Report, which presumably makes their strongest argu-
ment on this point:

“The additional question of the constitutionality of cover-
age of domestics was raised. The Committee found that do-
mestics and the equipment that they use in their work are
directly in interstate commerce. For example, vacuum
cleaners are produced in only six States, and laundry equip-
ment is produced in only seven States creating a tremendous
flow in commerce of these items used daily by domestics. In
addition, employment of domestics in households frees time
for the members of the houschold to themselves engage in
activities in interstate commerce.

AllT can say is that if domestic workers are in interstate commerce by
virtue of the fact that they use vacuum cleaners, then the Commerce
Power indeed has no limits.
Klimination of cxemptions

In addition to the foregoing sweeping extensions of coverage to new
categories of employees, S. 1861 as reported would further extend
coverage by completely or partially eliminating many exemptions
which have long been recognized under the Fair Labor Standards Act,
Minimum wage coverage would be extended to some 150,000 farm
workers by elimination of the exemption for “local, seasonal, hand
harvest laborers”. This would have the further effect of reducing the
size of farms to which minimum wage coverage extends, because such
employees would be included for the first time in computing the “500
man-day test”. The impact of this would fall heaviest on fruit and
berry farms, which utilize large numbers of hand laborers during a
short harvest season. It seems inequitable that a small berry farm
should be covered for the entire year merely because of labor used dur-
ing a brief harvest season, while a neighboring farm which utilizes the
same amount of labor annually escapes coverage merely because of the
different harvest conditions for the crop grown.

Minimum wage or overtime coverage would be extended to about
1 million additional workers through total or partial repeal of exemp-

Approved For Release 2002/01/10 : CIA-RDP73B00296R000400140001-2



Approved For Release 2002/04430 : CIA-RDP73B00296R000400140001-2

tions for the following categories of employees: agricultural process-
ing ; seafood processing; cotton ginning; sugar processing; local tran-
sit; hotels, motels, and restaurants; nursing homes; auto, aircraft and
truck and trailer dealerships; catering and food service; bowling es-
tablishments; motion picture theatres; small loggers; shade grown
tobaceo; and oil pipelines. The overtime exemption under which su-
pervisory personnel in retail and service industries can spend up to
40% of their time in non-supervisory work would also be eliminated.

Without getting into detail about cach exemption, I think it is
sufficient to say that a persuasive case was not made in Committee for
most of the changes the bill would make. The posture of a majority of
the Committee seemed to be that universal coverage is inevitable and
that there is therefore a strong presumption that all exemptions should
bo eliminated. It makes more sense to me that the burden of proof
should be on those who would eliminate an exemption to show a change
in the special industry conditions which prompted previous Con-
gresses to establish and retain it.

It should be kept in mind that the proposed changes in these ex-
omptions would be likely to drive up the costs of products as well
as unemployment rates n the industries affected—especially in the
rotail-service industries, which employ the greatest portion of the
workers to whom coverage would be extended.

[n summary, the sweeping extensions of coverage to new categories
of employees, combined with complete or partial elimination of many
exemptions, would operate to magnify the serious inflationary and
unemployment effects of the minimum wage increases recommended
in the Committee bill. Senator Taft and I offered amendments in
‘ommittee to strike the provisions of S. 1861 extending coverage to
small business employees, federal state and local government employees
and domestic employees. The Substitute amendment which will be
offered on the Senate floor provides for no extensions of coverage, and
no changes in exemptions.

YOUTH EMPLOYMENT

The current unemployment, rate for adults is 4.9%. For youths 16-19
years of age, it is 17.5%. The rate for all minority youths in the same
age category is 31.7% ; for blacks alone, it is 41%. These figures, and
their social implications, are alarming. But they are in fact under-
stated, because they are based only on youths who are considered X
part of the work force—those who are actually looking for jobs. They
do not take into account youths who are not looking for employment,
cither because they have tried, and are discouraged, or because they see
a1l their friends out of work and are convinced no jobs are available. .
Tnsufficient data cxist regarding the number of youths in this non-
participating category, but there are undoubtedly enough to affect true
unemployment rates consi derably—particularly in the inner city areas.

These disquieting facts are attributable primarily to two things
which occurred during the decade of the 1960’s: First, the teenage
population as a percentage of the total population increased from
9% to 13%. Second, Congress legislated a 60% increase in the mini-
mum wage (from $1.00 to $1.60), and extended coverage to the teenage
labor-intensive retail, service and agriculture industries, the effect of
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which was to eliminate many marginal jobs held by teenagers. Con-
gress cannot do anything about the first; it can and should do some-
thing about the latter.

I don’t think it is any longer open to serious question that minimum
wage increases operate to reduce job opportunities for teenagers. Teen-
agers have substantial disadvantages in competing with adults for
jobs. They are unskilled and inexperienced ; their job search is limited
geographically (close to home or school); they need part-time or
temporary work compatible with school schedules; theﬁr are eligible
for the draft; and for a variety of reasons, they have a high turnover
rate. Consequently, whenever changed economic conditions—an in-
crease in the minimum wage, for example—exert pressure on em-
ployers to reduce labor costs, jobs held by teenagers are among the
first to go.

Studies by Marvin Kosters and Finish Welch for the Rand Cor-
poration, Professor Yale Brozen of the University of Chicago, David
Kaun of the University of Pittsburgh, and Professors John M. Peter-
son and Charles T. Stewart, Jr., of the American Enterprise Institute,
amass convincing evidence that this is true. Professor Brozen’s study
showed that the ratio of teenage unemployment to overall unemploy-
ment increased from 2.5 in 1960 to 8.6 in 1968, during which time the
minimum wage was increaed from $1.00 to $1.60, and its coverage
broadened considerably. The Kosters-Welch study concludes:

“Our evidence indicates that increases in the effective mini-
mum wage over the period 1954-1968 have had a significant
impact on employment patterns. Minimum wage legislation
has had the ei%‘)ect of decreasing the share of normal employ-
ment and increasing vulnerability to cyclical changes in em-
ployment for the group most ‘marginal’ to the work force
. - . teenagers. Thus as a result of increased minimum wages,
teenagers are able to obtain fewer jobs during periods of
normal growth and their jobs are less secure in the face of
short term employment, changes.

“Minimum wage legislation has undoubtedly resulted in
higher wages for some of the relatively low productivity
workers who were able to attain employment than those work-
ers whold have received in its absence. The cost in terms of
lost employment opportunities and cyclical vulnerability of
jobs, however, has apparently been borne most heavily by
teenagers. And a disproportionate share of these unfavorable
employment effects appear to have occurred to non-white teen-
agers. The primary beneficiaries of the shifts in the pattern
of employment shares occasioned by minimum wage increases
We{e %dults, and among adults, particularly white adult
males.

Since the population growth of white teenagers is expected to decline
to 5% over the next decade, their unemployment situation may become
easier to deal with. But no relief is in sight for black youths. Their
projected population growth for the remainder of this decade is 449%
The excessive minimum wage increases proposed in S. 1861 as reported
would diminish even further the employment opportunities of black
teenagers. A study by Thomas Gale Moore, “The Effect of Minimum
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Wages on Teenage Unemployment Rates,” published in the August
19771 issue of the Journal of Political Economy might be intersting
to note here. He developed an econometric model based on available
data which suggests that past Secretary of Labor Wirtz’s proposal
to increase the minimum wage to $1.80 in 1970, and to $2.00 in 1971
would have increased non-white teenage unemploymert by 4.6% in
1971, 11.3% in 1972, 14.5% in 1973, and 15.6% in 1974. The predictions
of that econometric model based on the increases recommended in the
Committee bill would be even more interesting. :

Teonomist Milton Friedman describes the minimum wage law as
“the most anti-Negro law on our statute books—in its effect, not its
intent.” Fconomist Paul A. Samuelson states the problem as succinctly
as possible, in the form of a rhetorical question : *

“What good does it do a black youth to know that an em-
ployer must pay him $1.60 per hour if the fact that he must
be paid that amount is what keeps him from getting a job?”

Congress recognized when it amended the Fair Labor Standards
Act in 1966 that something needed to be done to soften the impact of
minimum wage increases on teenago unemployment. A system was
established under which employers in retail, service and agriculture
who obtained certificates from the Labor Department could hire full-
timo students at 85% of the applicable minimum rate for up to twenty
hours per week. Due to the narrow scope of that system, and the red
tape involved in getting certificates, it has gone unused for the most

art. The result, as current statistics demonstrate, is that it has been
neffective in re(iu(ting youth unemployment.

Opponents of a youth differential system point to the relatively
low utilization rate of hours authorized under the existing certifica-
tion system, and conclude that teenagers will not accept jobs for less
than the minimum wage. While it is true that only about 42% of the
total hours authorized under certificates were ufilized in 1969, the
unwillingness of teenagers to work for subminimum wages was not
the primary reason. Employers were surveyed by the Labor Depart-
ment, and the most frequent reason they gave for under-utilization was
simply that no jobs were available. Other reasons given were that the
work of teenagers is unsatisfactory, and the burdensome recordkeep-
ing requirements and red tape involved in getting certificates. In order
to minimize red tape, many employers requested authorization for the
maximum hours to which they were entitled, even though they did not *
have sufficient job openings to utilize them completely.

"The Committeo bill would retain the existing 85% certification sys-
tem essentially unchanged, except for extending it to fulltime students .
employed parttime at oducational institutions. Senator Taft and 1
offered an amendment which would establish a. new youth differential
system like that in the House-passed bill. The amendment will be re-
offered on the floor as part of our substitute. It would establish dif-
ferential rates for all youths under 18, and fulltime students under 21,
with no restrictions on type of employment. The differential rate for
non-agricultural work would be $1.60 or 80% of the applicable mini-
muam, whichever is higher. The differential for youths employed in
agriculture would be $1.30 or 80% of the applicable minimum, which-
ever is higher. It is important to keep in mind that under this pro-
posal no youth could be paid less than the applicable minimum rates
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in effect now. No certifieates would be necessary, but the Secretary of
Labor would be authorized to promulgate regulations insuring that no
adult employment would be displaced.

The most frequent concern expressed about such a youth differential
system is that it would put teenagers in jobs presently held by adults.
The Labor Department has studied this carefully, and concludes that
restriction of the differential to fulltime students under 21, and youths
under 18, who are seeking primarily parttime and temporary employ-
ment, greatly reduces the possibility of displacement of adult workers,
The intent is not to carve out for teenagers a larger share of the job
market at the expense of adult workers. It is primarily to preserve
marginal jobs now held by teenagers—or others—which would be
eliminated in the wake of further minimum wage increases. To the
extent that some adults might be displaced by teenagers, it is likely
that their employment potential is such that manpower training pro-
grams would be a better alternative.

In any event, I think the need to do something to reduce youth un-
employment is so imperative that the youth differential concept should
be tested now. Its effects can be assessed when minimum wage legis-
lation is again reviewed. Dr. James S. Coleman, author of the highly
regarded study on school integration, views minimum wage laws as
barriers to young people who are struggling to establish roles in the
adult world. He says:

“The new goal must be to integrate the young into functional
community roles that move them into adulthood. To aceom-
plish this goal requires fundamental changes in the relation
of the young to the community. Practices currently barring
young people from productive activity in many areas—such
as minimum wage laws and union-imposed barriers against
the young—must be relaxed.”
—Lsychology Today, February 1972.

I agree. Youth unrest, which is so politically, socially, and economic-
ly expensive to this country, is largely attributable to the difficulty
young people have in making the transition into the complex and com-
petitive adult job world. Increased opportunities for work experience
would help considerably in making tlliis transition—particularly for
youths with incomplete educations. For that reason, I view the youth
differential proposed in our substitute as an extremely promising way
of helping youths get across the minimum wage barrier,

Prrer H. DomINICK.
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INDIVIDUAL VIEWS OF MR. BEALL

Because I believe action should be taken on minimum wage legisla.-
tion this year, I voted to report this bill to the full Senate, I, however,
share the concerns expressed by my colleagues Senators Dominick,
Taft, and Packwood, and reserve my right to offer and support amend-
ments.

(149)
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